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WEDNESDAY, MARCH 17, 2004 (9:37 a.m.) 

MR. HALYK: Good morning, Mr. Commissioner. 

THE COMMISSIONER: Good morning. 

MR. HALYK: I rise on a matter, Mr. 

Commissioner, that has come to light, particularly 
with today's newspaper, of the StarPhoenix of 
March 17th, and by way of introduction, Mr. 
Commissioner, you will remember that in the 
minutes of the Saskatoon City Police meetings, 
issue meetings, as they called them, there were 
portions blacked out, and some of the portions, 

I'm told, had to do with security issues, and Mr. 
Commissioner agreed that it was appropriate that 
those matters not be dealt with. I had no 
problems with that, but I do now. 

In reading the StarPhoenix we have 
the Saskatoon City Police, according to the 
article, indicating that they have been conducting 
not only surveillance of the venues on the 
exterior, but more than that, they indicate 
through -- I guess it's Inspector Constantinoff -- 
that there was a period of time when some video 
camera surveillance was done, quote, "to try and 
determine who all of the people are that are there 
and the reasons that they're there." 
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8117 Mr. Halyk 

I appreciate security concerns, but 
there's two things I don't appreciate. One is 
what I suggest is the intimidation to people who 
want to attend this public inquiry with the 
suggestion that they are being videoed, and it's 
not a hollow fear. On my desk this morning, and I 
won't reveal the author, and I think it indicates 
that a copy went to your counsel, one of the 
citizens indicates as follows: "How does he think 
that the spectators feel when they find out that 
for the 'crime' of being spectators, we are 
basically being investigated? This news item was 
meant to be some sort of a veiled warning or 
threat to the spectators, perhaps we already have 
a fear of our police force, in which case this 
news effort is redundant. The citizens of 
Saskatoon should not have to look over their 
shoulder when they're going to and/or from or 
while in attendance at a judicial proceeding. 

We're only there to get some firsthand information 
about what is going on in our city. I can hardly 
wait to talk to my 'fellow victims' this morning 
at the inquiry. I guess that we'll all have to 
smile, we're on candid camera." 

Now that's part of the letter, and 
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I think it's a real concern, and if this matter 
was supposed to be a confidential matter, it 
certainly isn't any longer when the police 
themselves take the effort to give this statement 
to the press about what is going on. If there 
are videos in existence, I think the least that we 
can expect, with the greatest of respect to the 
police, is that we have an assurance that those 
videos are destroyed, that they should not be in 
existence, they should not continue in existence. 

I don't know where this leads in 
terms of whether they're CPIC-ing people who come 
to this inquiry in addition to the videoing, but I 
do not think it's appropriate and it's not 
appropriate security and it's not an appropriate 
way to deal with it in the public venue. 

THE COMMISSIONER: Does the copy of the letter you 

say was provided to Commission counsel contain the 
identity of the writer? 

MR. HALYK: It does. 

THE COMMISSIONER: All right. Because the short way, 

as far as I'm concerned, to respond to this is 
simply to indicate to you that -- I'm sorry, you 
were going to say something? 

MR. HALYK: No, no, I'm — 
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8119 Exam-in-chief E. Lew (qualifications) 
by Mr. Hesje 

THE COMMISSIONER: That what I'll do is ask Commission 

counsel to look into this and I'll make whatever 
inquiries I need to and report in due course. 

That won't be connected with the report, per se, 
but will be an independent matter, but I'll take 
it under advisement. 

MR. HALYK: I'd appreciate that. Thank you, 

Mr. Commissioner. Mr. Hesje? 

MR. HESJE: Mr. Commissioner, the next witness 


is Dr. Emma Lew. 

THE COMMISSIONER: Good morning. 

LEW, sworn, testifies: 


MR. HESJE: 
THE WITNESS: 
MR. HESJE: 


Good morning. Dr. Lew. 

Good morning. 

Dr. Lew, there is a caution that 


I'm required to read to each and every witness 
that testifies at this inquiry. I'll now read 
that. The rules of practice and procedure 
established for this inquiry provide that all 
witnesses must be advised that they have the 
protection of section 37 of the The Saskatchewan 
Act and section 5 of the Canada Evidence Act. 
These statutory provisions state that testimony 
that may tend to criminate you, tend to establish 
liability to a civil proceeding, and which 
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8120 Exam-in-chief E. Lew (qualifications) 
by Mr. Hesje 

testimony you would not be compelled to provide at 
common law, shall not be used or admissible in 
evidence against you in a criminal trial or other 
criminal proceedings against you, other than the 
prosecution for perjury in the giving of evidence 
or for the giving of contradictory evidence, and 
shall not be used or receivable in evidence 
against you in any other civil proceeding under an 
act of the Legislature of Saskatchewan. You are 
hereby advised that such protection shall apply 
without you expressly invoking of such protection. 

MR. HESJE, examination-in-chief (on crualifications) : 

Q Now, Dr. Lew, you are currently Deputy Chief 
Medical Examiner and Director of Forensic 
Pathology Services for Miami-Dade County Medical 
Examiner's Department in Miami, Florida, that's 
correct? 

A Yes, that is correct. 

Q And, interestingly enough, you are a native 
daughter of Saskatoon, I believe? 

A Yes, I am. 

Q You grew up in Saskatoon? 

A I was born at the old St. Paul's Hospital. 

Q And your education, at least in part, was obtained 
at the University of Saskatchewan, you obtained a 
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by Mr. Hesje 


Bachelor of Science degree in physiology in 
1976 — 

Yes. 

-- from the University of Saskatchewan? You 
obtained your medical degree with great 
distinction from the University of Saskatchewan in 
1982? 

Yes. 

You served an internship at St. Paul's Hospital in 
Vancouver from 1982 to 1983? 

Yes. 

And you did a residency in anatomical pathology, 
again at the University of British Columbia, from 
'83 to '84? 

Yes. 

You did a further residency, again in anatomical 
pathology, at the University of Saskatchewan, 1985 
to 1988? 

Yes. 

And you obtained a forensic pathology fellowship 
from Dade County Medical Examiner's Department 
from 1991 to 1992? 

Yes. 

In terms of your work experience, you have been 
with the Medical Examiner's office since 1992? 


Volume 42 



8122 Exam-in-chief E. Lew (qualifications) 
by Mr. Hesje 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes, since July 1st, 1991. 

Q Of 1991. You also serve, I understand, as 

assistant clinical professor of pathology at the 
University of Miami School of Medicine? 

A Yes. 

Q You have also published a number of articles and 

been a lecturer at numerous presentations in 
various areas associated with pathology? 

A Yes. 

Q Now I don't propose to go through those, I do have 

your curriculum vitae and, Mr. Commissioner, I'd 
like to have that tendered as a — 

THE COMMISSIONER: It will be P-187. 

THE CLERK: P-187. 

EXHIBIT P-187: CURRICULUM VITAE OF DR. EMMA LEW 

MR. HESJE: Mr. Commissioner, again, I've taken 

somewhat of a short view — or recitation of the 
qualifications of Dr. Lew. I propose to ask her 
opinion based on a review of certain photographs 
on the following: (a) the most likely cause of 

injuries to Neil Stonechild's nose and cause of 
the imprints to the right wrist; and, secondly, 
the timing of such injuries and imprints in 
relation to death. If there are questions with 
respect to her qualifications or opinions. 
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THE COMMISSIONER: Anyone have any questions they 

want to ask? 

MR. HALYK, examining (on crualifications) : 

Q Dr. Lew, Si Halyk, representing the Federation, 
FSIN, Saskatchewan Indian Nations. 

A Yes, good morning. 

Q Good morning. I have looked through your 
qualifications and, indeed, they're very 
impressive and, indeed, sounds like some very 
impressive articles that you have written. I've 
got to assure you that I haven't read any of them, 
but that being said, let me ask you a couple of 
questions. I don't see anything in the materials 
that have been provided that you are an expert in 
connecting certain injuries to a certain — caused 
by a certain object or objects. Have you 
published anything in that area? 

A Although I may not have published articles — 

Q No, just the first question — 

A — on the topic — 

Q — have you published anything in that area? 

A I don't remember that I have. 

Q No. Okay. So — and having not published 

articles in that area, can you tell us if you have 
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8124 Exam E. Lew (qualifications) 

by Mr. Halyk 

done specific studies with respect to that issue? 


I have not done specific studies. 

Have you conducted any specific experiments in 
that regard in respect to that issue? 

I have not conducted experiments. 

Okay. So — I mean it's — it's — I guess easy 
to say if somebody or an object has been struck by 
a shotgun blast, it's probably relatively easy for 
anybody to say that they were struck with a 
shotgun blast, would that be so? 

Yes, it would be obvious to most people. 

Yeah, and if nothing else, there may be some 
pellets that might indicate that it was a shotgun? 
Yes. 

And, likewise, with a rifle wound or projectile, 
that would be fairly evident to even a lay person, 
not just a specialist? 

Yes. 

And, likewise, if somebody was in circumstances 
where they were hanged and died as a result of 
that, that would be fairly obvious to any 
examiner? 

Yes, especially if the body was still hanging. 
Yeah. And that would make it really obvious, 
wouldn't it? 
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Yes. 

Okay. And so there — there are certain causes of 
death that are obvious to even the most basic lay 
person? 

Yes. 

And, in fact, you made some comment at the end of 
something that I saw about — that pseudoscience, 
that sometimes an observation is better, or 
something to that effect? Do you remember what 
I'm referring to? 

I know what you're referring to. 

Okay. What was the exact quote? 

If I may be allowed to refer to my — 

Sure, please. 

— report? 

Please do. 

It is in the last paragraph on page 4, which is 
the last page of my consult report. 

What did you say? 

With specific reference to your question, what I 
said was, "Physical evidence and common sense 
prevail over pseudoscience." 

That's — that's very true, isn't it? 

Yes, it is. 

I can't disagree with you. Now given — given 
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that real common sense objective attitude, would 
you agree with me that as a person of your 
expertise, that one of the most important things 
to do would be to actually view the body yourself? 
If that were possible, yes. 

That's the best evidence, is it not? 

Yes. 

And to try to determine the cause of injury, it 
would be most useful and helpful to view the 
particular scene where the injuries might have 
been sustained? 

Yes. 

And that would be the best evidence, would it not? 
Yes. 

And the best — the best you can do for us in 
trying to assist us, and this is not a criticism, 
is to take a look and take your best guess as to 
what may have caused the injuries that we see on 
the body of Neil Stonechild? 

Yes, based on photographs. 

Yeah, and what you — what you plan to do is give 
us your best guess. 

My best educated guess. 

Educated guess. But it is a guess. 

It is a trained and educated guess. 
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Q Whichever way we talk about it, and whatever 

qualifications we put on it, it's still a guess, 
is it not? 

A Yes. 

MR. HALYK: Thank you. And I'll make a 

submission after other counsel. 

MR. PLAXTON, examining (on crualifications) : 

Q Dr. Lew, I'm Drew Plaxton, I represent the City 
Police Association in these proceedings. Mr. 

Halyk was asking you about specific experiments 
and so forth you may have done concerning marks 
and imprints upon a person causing death or, say, 
contemporaneous with death. You were cut off, you 
were going to answer as to what your expertise is 
in this area. Please tell us. 

A I was going to say that although I may not have 
conducted experiments or published on those 
specifics, I do have over 13 years of experience 
looking at real dead bodies with those very 
injuries. 

Q Okay. And can you elaborate on that, what sort of 
injuries, what sort of causes of death are we 
talking about? 

A I have examined bodies with all sorts of injuries 
and all sorts of mechanisms of death, but I 
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suppose in this particular context it would be 
abrasions as were seen on the nose of Neil 
Stonechild. 

And dealing with evidence you've offered in other 
tribunals and courts, can you tell us basically 
your experience in that matter? 

In Dade County Florida I have testified in over 
200 trials. I have testified in other countries, 
including England, Canada, the Turks and Caicos 
and in Granada, as — 

And -- I'm sorry, go ahead. 

— well as other -- I'm sorry — as well as other 
jurisdictions in Florida, apart from Miami-Dade 
County. 

Okay. And I assume this is in your capacity as a 
forensic pathologist? 

Yes, it is. 

Okay. And what professional associations do you 
belong to as a forensic pathologist? 

I belong to the American Academy of Forensic 
Sciences and the National Association of Medical 
Examiners. 

Okay. And when it comes to other bodies that have 
called upon your expertise by way of consultation, 
can you tell us who you have been or are presently 
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8129 Exam E. Lew (qualifications) 

by Mr. Plaxton 

consultant to without disclosing anything that may 
be of a privileged nature? 

A I have consulted for US attorneys, I have 

consulted for islands in the Caribbean. I have 
consulted for the Federal Bureau of Investigation, 
as well as the Internal Affairs Departments of 
various police agencies in Miami-Dade County. 

Q When it comes to your duties as a pathologist, 
perhaps in your capacity as — with Miami-Dade 
County, can you tell us basically what your duties 
are in that position? 

A My duties include the investigation of death, 

which, in turn, includes the attendance at scenes 
of violent and suspicious deaths, the performance 
of autopsies, testimony in court and in 
depositions, and in teaching various groups of 
people from law students and medical students and 
paramedics to actually doctors and lawyers and law 
enforcement. 

Q Okay. And perhaps, although you haven't conducted 
experiments, I assume that would be in the realm 
of the experimental physician or other areas of 
science? 

A Yes, it would be. We need to know how to do our 
job and we are not compelled to do 
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experimentation, we just need to know what we're 
doing. 

Okay. Your position, I assume, is more hands-on, 
a proactive approach to applying the science, if 
you will, of pathology. 

I am very much hands-on, right up to my elbows. 
Okay. When it comes to the application of medical 
science, would it be fair to say that there is 
generally one group or groups that are involved in 
research and publication, other groups that are 
involved in the practical application? 

Yes. We — we at the Medical Examiner's 
Department have — have a job to do, and that is 
to determine the cause and manner of death. We 
really do not have much time for experimentation 
and research. 

Now I assume this would apply for all areas of 
science, or at least human science, that you 
cannot be both a researcher and an applied 
scientist? 

In a university setting that will be expected of 
you, to do some research in addition to doing the 
actual workload. 

Now dealing specifically with the matters before 
us, you were called upon to offer some opinions 
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8131 Exam E. Lew (qualifications) 

by Mr. Plaxton 

concerning some wounds or abrasions or markings to 
Mr. Stonechild, is that correct? 

A Yes, that is correct. 

Q Okay. And what experience do you have in offering 
evidence and analysis of similar wounds or 
abrasions to other persons? 

A I do that on a weekly basis in my job in Miami- 
Dade County. 

Q Okay. And I assume others rely upon your opinion? 

A Yes. 

Q Now when it comes to the suggestion that, well, 

yes, let's use common sense, that will take us 
somewhere, I assume you agree with that, to a 
certain extent? 

A Yes, I do. 

Q Okay. I assume, also, though, there's limits to 
that particular notion when it comes to the 
application of medicine or specifically pathology? 

A That is correct, because you cannot practice 

medicine just using common sense, you have to have 
some training and experience. 

Q Now if we can take, perhaps, a real example, if 
one were to — say to look at a picture of Mr. 
Stonechild at the postmortem examination, the way 
his face appears especially, it appears to be very 
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different from the way it was when he was 
discovered outside? 

MR. HESJE: Mr. Commissioner, I think this 

is going beyond the qualification stage to comment 
specifically on the subject, we're simply trying 
to establish here, which I thought was fairly 
clear, that she had some credentials to testify. 

THE COMMISSIONER: Right. 

MR. PLAXTON: Well, Mr. Commissioner, I think 

Mr. Halyk will be saying all we need to do is rely 
upon common sense, we don't need a medical expert. 
This question is not specifically dealing with Mr. 
Stonechild, but an actual example of how common 
sense will fool you and will not take you to the 
actual — 

THE COMMISSIONER: But really this question, it seems 

to me, goes to the substance of her possible 
evidence. If she's qualified, that doesn't mean 
necessarily — well, let's put it another way. 

She may still be asked questions about the 
accuracy of her observations via-a-vis what was 
seen elsewhere, i.e., the death scene. 

MR. PLAXTON: Okay. Well, I could rephrase it, 

sir, if that will help. 

Q MR. PLAXTON: Dr. Lew, if one were to, say, look 
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at a person after they have died, are there 
certain processes and phenomena that occur to a 
person after they have died that would change that 
person's appearance? 

A Yes, I believe you are asking about postmortem 

changes and — 

Q Yes. 

A — yes, certain things do take place after death. 

Q And unless you know the knowledge and you have the 
science, you wouldn't know what that person looked 
like at the time they died? 

THE COMMISSIONER: But that's still a substantive — 

that's the substantive question. It seems to be 
whether Dr. Lew is qualified to express it — is 
qualified to give evidence in this area, whether 
the evidence I finally accept or not is another 
issue. 

MR. PLAXTON: Well, certainly, as long as someone 

is not trying to argue we don't need an expert to 
tell us about this area, there's no need. I don't 
think anyone can suggest the doctor is not 
qualified as a forensic pathologist. And if 
that's — that's the only issue, I don't need to 
go down that road, but I think Mr. Halyk was 
leaning towards, well, we don't need an expert. 
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1 THE COMMISSIONER: Well, I'll have the assistance of 

2 counsel in testing her evidence and the accuracy 

3 of her opinions, and it will be up to me to decide 

4 then whether I should accept the evidence and, if 

5 so, what weight I should give it, so — 

6 MR. PLAXTON: Thank you, sir. Thank you. Dr. 

7 Lew. 

8 THE COMMISSIONER: Doctor — before you go ahead, 

9 Mr. Rossmann — Doctor, I have not read your CV, 

10 I'm invariably the last person in the room to know 

11 anything about the reports that come through and 

12 the qualifications of the experts. So do excuse 

13 what may be an uninformed question on my part. 

14 But I gather, and I don't want to read too much 

15 into this, that what you're saying in your 

16 capacity as a medical examiner in what I 

17 understand is a county in Florida that has a very 

18 high ratio of violent crime and, therefore, 

19 injuries, wounds, gunshots, and the like, and I 

20 don't mean to be unkind to Florida, that you have 

21 a lot of experience in observing cadavers and 

22 photographs and clinical evidence with respect to 

23 injuries inflicted on people, mortal injuries 

24 inflicted on people, and it sounds to me as if 

25 that probably runs to the thousands in the final 
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THE 
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THE 
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THE 


analysis, given the time that you've been there. 

Is that a fair summary? 

WITNESS: Yes, it is. 

COMMISSIONER: Right. The sense I get, and I 

don't want to usurp any question that might be 
asked of you by other counsel on your 
qualifications, but the sense I get is that the 
observations you made in this respect were, if I 
may put it this way, very much within the scope of 
your past experience? 

WITNESS: It is very much within the scope. 

My Lord. 

COMMISSIONER: And it wasn't something that was 

unusual or that you hadn't seen perhaps many times 
before? 

That is correct. 

Is that a fair statement? 

Yes, it is. 

All right. That's helpful to 
me. Now, other questions about qualifications? 

I'm sorry, Mr. Rossmann. 

ROSSMANN, examining (on crualifications) : 

Q Dr. Lew, Mr. Halyk asked you about papers you've 
published, but I see that you've published a 
number of papers that look to me, on the surface. 


WITNESS: 

COMMISSIONER: 

WITNESS: 

COMMISSIONER: 
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as if they might have dealt with injuries. For 
example, under heading 7 of your CV, Mortality 
from Hurricane Andrew. 

Yes, there was a lot of trauma during Hurricane 
Andrew. 

So there would have been abrasions and strike 
marks on people and stuff like that? 

Yes. 

Okay. And it looks like you have a published 
proceeding and abstract with respect to Combined 
Experiences of ValuJet 592, Singapore Airlines 006 
and China Airlines 611, I take it those were 
airplane crashes? 

Yes, they were. And I was involved with the 
victims of ValuJet Flight 592. 

That's the one that crashed into the swamp? 

Yes. 

And I see that you also spoke subsequently about 
your Hurricane Andrew paper as well? 

Yes. 

And according to your CV, you have been an invited 
lecturer to Miami-Dade Police Crime Scene 
Investigations course? 

Yes. 

And the Miami-Dade Police Use of Deadly Force 


Volume 42 




8137 


Exam E. Lew (qualifications) 
by Mr. Rossmann 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Investigations course? 

A Yes. 

Q And a forensic pathology workshop in Saskatoon in 

2001 ? 

A Yes. 

Q Florida Association of Criminal Defence Lawyers, 

February, 2002? 

A Yes. 

Q And I see that you received a Metro Police 

Department Silver Medal of Valour in 1996 in 
relation to the ValuJet Flight? 

A Yes. 

Q And that was for your services rendered in that 
respect? 

A Yes. 

Q And that was particularly -- I guess all plane 
crashes are gruesome, but that was particularly 
gruesome in all the circumstances? 

A Yes, it was. 

Q And you were on the scene? 

A Yes. 

Q Yes. 

MR. ROSSMANN: Thank you. 

THE COMMISSIONER: Other questions? 

MR. CURTIS: Just a couple of questions, Mr. 
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Commissioner. 

MR. CURTIS, examining (on crualifications) : 

Q Good morning. Dr. Lew. 

A Yes, good morning. 

Q I'm Greg Curtis, I'm assisting Mr. Worme 

representing the family of Neil Stonechild. Just 
a couple of questions on, I suppose, climate 
issues. You were born and raised in Saskatchewan, 
so I have no doubt that on a personal level you 
understand what minus 25 with a windchill is all 
about, and what it feels like that? 

A Yes. 

Q I suppose without being critical or disrespectful 

here, I am sharing somewhat the concerns raised by 
Mr. Halyk, about the writing, research and 
experiments on, I suppose, marks on the body and 
how they're caused. I take it that temperature, 
certainly freezing and thawing, will figure into 
the picture as far as analyzing when and how marks 
were made, is that fair? 

A Yes, that can, yes. 

Q Okay. And I'm sorry, but I don't — I don't see 
in your CV anything that would indicate that — 
any extensive experience in analyzing certain 
situations where sub-zero temperatures, minus 20, 
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25, with a windchill, would figure into the 
picture, and certainly I don't expect you to 
include in your CV absolutely everything you've 
done, but I do note that that appears to be 
lacking as far as the research. Are you able to 
state your experience in that regard? 

What I do know is that low temperatures, such as 
freezing, will preserve injuries, as they are much 
better than a warm climate. 

Certainly. And I think we're — we're kind of 
going into common sense there, otherwise we 
wouldn't have freezers in our kitchens. But as 
far as the effect of temperature in analyzing 
marks on a body, and certainly the times that 
freezing and thawing took place, beyond stating 
that certainly freezing a body will preserve it 
better than if it's laying in a swamp in Florida 
or Bermuda, can you help us out with a little more 
of your experience with dealing with analysis of 
bodies that have been subjected to those extremes 
of temperature to minus 25 Centigrade? 

I do not have much experience with frozen bodies. 

I do have a lot of experience with postmortem 
changes, and I know that a frozen body will 


preserve evidence much better than if left at room 

Volume 42 




8140 


Exam E. Lew (qualifications) 
by Mr. Curtis 


temperature for a period of time. 

Right. And the — and I think you already said 
this, but you'll agree that postmortem changes 
that would take place in a swamp in Florida in 
plus 35 weather are going to be somewhat different 
than changes that will take place after a body has 
been frozen? 

Yes. 

Okay. And the temperature will also become a 
factor as far as what injuries look like when they 
are originally sustained? 

In this particular case, if I may be allowed to 
refer to this specific case, it is fortunate that 
photographs were taken at the scene, because I 
believe that the photographs depict the injuries 
as they were at the time of death. 

All right. So would it be fair to say at this 
point then that you are, of course, at somewhat of 
a disadvantage in not being able to — to view the 
body, of course, at the scene or during the 
autopsy? We are dealing with photographs. And 
also at somewhat of a disadvantage in not having a 
great amount of experience in dealing with frozen 
bodies? 


I may be at a slight disadvantage, having not seen 
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8141 Exam E. Lew (qualifications) 

by Mr. Curtis 

the body myself or been to the scene myself, 
however, in almost half of the trials that I 
testified in last year, I did so as the substitute 
witness based on the contents of the file, 
including photographs and reports. 

Q Okay. The second half of that, though, as far as 
your experience with frozen bodies — 

A Again — 

Q — or lack thereof? 

A Yes, again, I have not had much experience with 
frozen bodies. 

MR. CURTIS: Okay. Thank you very much. 

THE COMMISSIONER: Other questions? I'll hear any 

submissions counsel want to make. 

MR. HALYK: Thank you very much. I fully 

recognize that this witness has a particular 
expertise and that's not in my view the issue, and 
I fully appreciate that the weight that's to be 
attached to any opinions will be determined by you 
as Commissioner at the end of the day. 

But the submission I want to make 
is that I have no problems with this witness 
coming forward and testifying as to the nature of 
the injuries that she has observed in terms of the 
photographs and describing them as a pathologist 
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would describe those injuries in a report, whether 
it be an autopsy report or another report. That 
doesn't cause me concern. But what I believe this 
witness is being called for, if my information is 
correct, is to take it one step further and to say 
as to what may have caused those injuries, that 
is, what might they be consistent with or not 
consistent with. That's where I have the problem. 
This witness has done no experiments of any kind. 

I mean we've had evidence with respect to the 
cause of these particular injuries by somebody who 
had a scientific basis to connect the type of 
injury with the potential cause of those injuries. 

And so what I would ask is that 
this witness be restricted to simply testifying as 
to the nature, as she might in a report given 
after an examination of the body, as to the nature 
of the injuries that she observed. But she has no 
expertise in giving a causal connection, whether 
it be handcuffs, whether it — which it sounds 
ridiculous, whether it be blades of grass, or 
whether it be toothpicks. That's — that's not 
for her to say. 

THE COMMISSIONER: But isn't — isn't — excuse me. 

Isn't your objection that so far her qualification 
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hasn't included or extended to evidence as to why 
she — and I have no idea what she's going to say 
-- why she might say that this particular injury 
in my expert opinion was caused by this — this 
object or circumstance. 

MR. HALYK: Because she has no more expertise 

than I do to say that. 

THE COMMISSIONER: Well — 

MR. HALYK: And that's what I object to. 

THE COMMISSIONER: But I guess what I'm saying is, 

a void here to a degree, in the sense that I 
haven't heard evidence so far about her 
qualifications to make the connection — 

MR. HALYK: Yeah. 

THE COMMISSIONER: — and that's what you're objecting 


MR. HALYK: That's what I'm objecting to. 

THE COMMISSIONER: But I'm just saying that as matters 

stand now at the qualification stage, that 
connection hasn't been made, and I'm at a loss 
because, as I say, I know less than anybody here 
about this, but perhaps the Commission counsel can 
assist me. 


MR. HALYK: And — and that's precisely the 

point, because we — we — with the greatest of 
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respect, at this inquiry and the attention that's 
been focused on it, we don't need people coming in 
here guessing, no matter how many pieces of paper 
they have behind their name because it's just not 
helpful. 

THE COMMISSIONER: I understand. 

MR. HALYK: Thank you. 

THE COMMISSIONER: Can you assist here, Mr. Hesje? 

MR. HESJE: Well — 

THE COMMISSIONER: You understand the — 

MR. HESJE: I understand the objection and, 

of course, that was one of the — the reason I 
read out the specific opinion that was sought to 
be elicited, for which the first one goes to 
precisely the point Mr. Halyk has raised, and, you 
know, I want to be clear that I've — the opinion 
sought is as — her opinion as to the most likely 
cause of injuries to Neil Stonechild's nose and 
imprints to the right wrist. So I set that out. 

It is his point. 

I support and I obviously would not 
have called this witness if I didn't feel that 
there was some basis for her to provide those 
opinions. I agree the question of weight is 
always an issue on what — whether her particular 
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expertise should give a lot more weight to that 
opinion than somebody else, that's a matter of 
argument. 

The other point I must say is that 
her credentials are virtually identical to those 
of Dr. Dowling, her work experience and so on, and 
he was questioned at length by all sides, parties, 
as to his view of the cause of injuries based on 
the imprints. 

THE COMMISSIONER: But you understand that the concern 

now is that the doctor is quite capable of saying 
that — or observing — that a particular injury 
is an abrasion or a cut or whatever the case may 
be, or that an imprint has been caused by some 
object, whatever the — some external force. The 
sense I have from some of the questions that have 
been asked, though, is where does her experience 
lie and what are her unique or special 
qualifications to then express an opinion that 
this injury, in my view, was caused by this 
object, and is this in her — is this in the CV or 
somewhere else that this appears? Am I -- I'm not 
sure I'm explaining this to you sufficiently, but 
that's my concern. Because, frankly, if she has 
that capacity, (a) it would be discourteous not to 
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invite her to tell us about it, but (b), I'd like 
her assistance, but I need to know that she can 
make the connection, the nexus is there to permit 
her to go on and say I think that the mark on the 
wrist was caused by a rope or a ligature or 
something else. 

HESJE: I have some discomfort, in fact I 

should not have used the term "cause", although I 
think it is used in her report. Previous 
testimony was commenting on the nature of an 
abrasion or laceration and indicating if there 
were characteristics of it which were consistent 
with one thing or another, that evidence has 
already been put forward by Dr. Dowling, again a 
medical examiner and a pathologist. You will 
recall, of course, he was very non-committal in 
saying what it was consistent with, but I do think 
that that is part of what her training has 
entailed, is to look at imprints, injuries, and 
provide evidence as to the characteristics of the 
injury and what it might be consistent with. I 
agree if, as I think it is stated in the report, 
that an opinion that it's caused by "X" or "Y" 
creates the issues that you've highlighted, and I 
think it ultimately goes to weight, but I don't 
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think it's a basis not to hear this witness. 

THE COMMISSIONER: Well, I haven't seen the report, so 

that from my viewpoint I'm less able to comment on 
this than anybody. But I would suggest that what 
we do is adjourn for fifteen minutes, that will 
give you a chance to caucus with counsel, and if 
there isn't a consensus about where we should go 
from here, then I'll hear any submissions you have 
to make 

But before we go further and in no 
way do I depreciate your qualifications or your 
capacity to express an opinion here, but I need to 
be sure that there is a connection here and that 
the witness is qualified to say, for example, and 
I don't suggest this is what happened, this injury 
in my opinion was caused by a sharp knife-like 
object, and I don't know if that is the case at 
all, but I'm just saying that, as opposed to a 
blow from a fist or something of the like. So 
let's take a few minutes and see if we can get on 
track with this. 

(PROCEEDINGS ADJOURNED AT 10:18 A.M. & RECONVENED AT 10:41 

A.M. ) 

THE COMMISSIONER: Mr. Hesje? 

MR. HESJE: Mr. Commissioner, I'm not sure that 
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I have a consensus as to proceed. I think that 
there is still some reservations about the witness 
testifying as to cause. The only thing I can 
propose is I'd like to ask, I suppose, a few more 
questions to her on that area and make a few 
submissions, but I can't say that I've got an 
agreement on how it should proceed. 

THE COMMISSIONER: Well, I can hear any other 

comments there may be afterwards as long as they 
don't revisit the same point that's already been 
made. So why don't you proceed now? 

MR. HESJE, further examination-in-chief on crualifications: 

Q Now, Dr. Lew, in the course of your -- performing 
your duties in the Medical Examiner's Department 
in Miami-Dade County, part of that, I take, is 
forensic, or maybe it's all forensic. By forensic 
you're assisting with criminal investigations? 

A Yes. Yes, forensic means of interest to the 
courts. In other words, cases of medicolegal 
interest. 

Q But in that department it would be primarily in 
the area of criminal investigations or — or 
trials. 

A Most of my testimony has been in criminal court. 

Q And in your testimony are you asked to provide 
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814 9 Further exam-in-chief E. Lew 

(Qualifications) by Mr. Hesje 

opinions as to possible causes of wounds? 

A Yes, all the time. In fact, that is one of the 

main jobs of the forensic pathologist to document 
and interpret injuries, and part of that also, of 
course, includes the possible weapons that caused 
those injuries. 

Q Now, Dr. Lew, can you tell us what training you 
have that equips you to provide those opinions 
based — that is to draw a connection between a 
wound and a possible source of the wound? 

A The best training, which is training on the job 
dealing with dozens to hundreds of cases in one 
year of -- of fellowship training, and then 
sitting for an American Board of Pathology 
examination in forensic pathology. 

MR. HESJE: Now, Mr. Commissioner, I'm not sure 

that that will have satisfied all concerns, but 
again it's my submission that the issue that's 
been a very valid issue that's been highlighted 
here is ultimately one that should go to weight, 
that is when she provides an opinion as to the 
possible connection so much turns on the factual 
process. To use a simple example, it's a very — 
you know, a straight line and somebody could 
measure and so on, anybody can provide some 
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opinion. It may be or may not have some use as to 
— that it's consistent with an object of the same 
dimensions. But I think she is going further 
because the nature of — and certainly the second 
part of her proposed opinion I don't think has 
really been challenged. But even the cause I 
think it does involve some analysis of the 
characteristics of the wound that she does have 
more knowledge than a layperson and can provide 
some assistance to the court in that regard. The 
degree that you find it useful and the weight to 
be given to you — given to such evidence, of 
course, is a matter that will be — she'll be 
cross-examined on and ultimately you'll determine. 

THE COMMISSIONER: Doctor, and you'll excuse me 

for using a very simple example, but what training 
would you have had to determine, if you're now in 
a case able to determine, that the injury on a 
limb was caused by a thin wire — and I just pick 
that out of the air — as opposed to a rope or a 
chain? Would this be participating in autopsies 
and clinical studies with experienced pathologists 
who would say, looking at this cadaver we conclude 
this is likely the cause and here are the reasons? 
Is that the sort of thing that you are trained to 
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do? 

THE WITNESS: Yes, my training includes exactly 

what you have mentioned and the attendance at, it 
must be over 600, scenes that I have been to of 
violent and suspicious deaths where the body is 
seen in the context of the scene, with sometimes 
the weapons actually being there or other objects 
which caused the injuries being right there at the 
scene. Also, my training allows me to comment on 
the nature of the injuries and, knowing the nature 
of the injuries, that helps me to determine what 
possible causes there are of those injuries. 

THE COMMISSIONER: It seems to me that if a person 

were fatally injured because of the use of an ice 
pick as opposed to the shaft of a scissor, 
somewhere in the course of your training someone 
must have said here are the characteristics that 
you look at, the condition of the tissue, the size 
of the opening at the entry point as opposed to 
the end of it, or the fact that the entry is 
uniform throughout suggesting the shaft is of 
uniform width, and the like. Are those — am — 
am I manufacturing this whole thing or is that the 
sort of thing that would be expected of a forensic 
pathologist? 
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1 THE WITNESS: No, that's actually very good. All 

2 of those characteristics would be taken into 

3 account including the appearance of the wound on 

4 the skin itself and the appearance of the wound 

5 track. 

6 THE COMMISSIONER: Right. Well, that does answer my 

7 question, subject to any comments that other 

8 counsel want to make at this juncture, because 

9 we're — we're still at the qualification phase 

10 here, you appreciate, with respect to the second 

11 branch of the doctor's evidence. Is there anyone 

12 who feels disposed to get up now and make a 

13 submission? Then I'm satisfied, Mr. Hesje, that 

14 we can proceed. Thank you. Doctor. 

15 MR. HESJE, examination-in-chief: 

16 Q Dr. Lew, before getting into the substance of your 

17 opinion, I'd like to establish a little of the 

18 background as to how you came to be involved in a 

19 review of this matter. Can you explain that for 

20 the Commission? 

21 A Yes. My colleague. Dr. Valerie Rao, and my junior 

22 colleague Dr. Evan Matshes and I were presented at 

23 a child abuse seminar in Saskatoon in — in 

24 November of 19 — I'm sorry, 2003. At that time 

25 we were approached by the Saskatoon Police Service 
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and we were invited to go over to the station to 
review some photographs on the body and the scene 
pertaining to Mr. Stonechild. 

And can you tell us what information you were 
provided with at that time? 

I do remember seeing photographs. There were 
reports available, although I personally don't 
remember reading any of the reports. And they did 
have some photographs available on a laptop. 

Were you in — you indicated November of 2003, 
this inquiry had been going on for some time at 
that point. Were you advised as to any of the 
evidence that had presented to — to the inquiry? 

I believe we were told that another specialist, 

Mr. Robertson, had testified in the case, and I 
believe some other pathologists were also 
mentioned and that — and the fact that they had 
provided some reports or some testimony. 

And what is it that you were asked to do at that 
time? 

We were asked to look at the marks on the face and 
the hands of Mr. Stonechild and we gave some 
preliminary thoughts that included our 
observations and maybe some preliminary 
interpretations, but we thought at the time that 
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the photographs could be enhanced. And the 
photographs were — were enhanced by a department 
at the university which had the capability, and 
Dr. Matshes was very instrumental in having that 
done for us. 

Q Now, before you go too far down that road, in 

terms of your preliminary assessment do you recall 
what you indicated to members of the Saskatoon 
Police Service in November, 1990 when you were 
first asked to look at the pictures? 

A I do remember that our opinion of the marks on the 
right hand — 

MR. HALYK: Excuse me. I don't think she 

should be referring to "our opinion". If she has 
an opinion then she should refer to her own, not 
to other people's. 

THE COMMISSIONER: Your opinion was? 

THE WITNESS: My opinion was that the mark on the 

right hand was not consistent with a handcuff. 

Q MR. HESJE: And I take it you were advised that 

that was a possibility that had been — that — 
how did that come up? I mean, were you asked 
specifically that question, whether it's 
consistent with a handcuff? 

A I believe that that possibility was definitely 
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brought up and was suggested to us as a possible 
object that could have caused that indentation. 
Now, we have had evidence presented here that 
there was a group within the Saskatoon Police 
Service that were preparing for the Inquiry, 
referred to I guess as the issues team. We have 
some notes from that issues team. There is a 
record of, and I'm referring to SI193(h) and I 
guess it's still a part of Exhibit C-l. There is 
a note there about your — Dr. Emma Lew, Dr. 
Valerie Rao and Dr. Evan Matshes having attended 
the station. And I'll give you an opportunity to 
have a look at this. But the note says Dr. Wik — 
or Wiks — sorry, "Wiks attended forensic child 
abuse seminar in Saskatoon and so had Dr. Emma 
Lew, Dr. Valerie Rao, and Dr. Evan Matshes came to 
the station afterward and viewed photos from 
Stonechild Inquiry." And then it says, "None 
could say with any certainty that the marks on the 
nose were handcuff marks." Is — is that — does 
that accurately record your — is that in accord 
with your recollection of what took place? 

Yes. 

That in terms of the nose you said we can't say 
with certainty that they were handcuff marks? 
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That is correct. 

Okay. And then it goes on to say, "Similar 
comments to other pathologists that marks could 
have been made by any number of things." Again, 
is that consistent with your recollection of that 
attendance at the police station, that opinions 
were provided that the marks could have been made 
by any number of things? 

Yes. 

Now, and I'm sorry, I kind of interrupted you. 

From there you'd indicated that it would be you 
felt that you might be able to provide a more 
useful opinion if something could be done with the 
photographs. 

Yes. 

Have I fairly stated that? And — and would you 
carry on then with the narrative as to what took 
place? 

Yes. Dr. Matshes is affiliated with the 
Department of Anatomy at the University of 
Saskatchewan and they have technology and a 
technologist that could enhance those — those 
photographs. And the negatives, the original 
negatives of those photographs were then enhanced 
at the university in the presence of the RCMP, the 
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Saskatoon Police Service, and City Solicitor Mr. 
Rossmann. 

Q Now, and ultimately you received some 27 

photographs that — from — as a result of that 
process? 

A Yes, I did. 

Q I'd like you to identify those photographs. They 
have been disclosed in SI224. I believe -- I 
believe you brought with us the photos that you 
were provided with? 

A Yes, I did. 

Q Now, would you please take a moment and just 

confirm that that, indeed, is the same set of 
photographs that we have there? 

A Yes, these are the same photographs. 

Q And I think it might be appropriate, then, can we 

get the ones that you actually looked at, I think 
that's appropriate that those be marked as an 
exhibit? There are numbers on the back of these, 
numbered from 1 to 27 and there's a University of 
Saskatchewan logo on them? 

A Yes. 

MR. HESJE: Mr. Commissioner, could we have 

those marked as — 

THE COMMISSIONER: P-188. 
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EXHIBIT P-188: PHOTOGRAPHS PREPARED BY UNIVERSITY OF 
SASKATCHEWAN NUMBERED 1 TO 27 

Q MR. HESJE: Now, Dr. Lew, in providing or 

forming your opinion, in preparing your report, 
you also referred to 44 photographs of the scene 
and autopsy that were provided to you by 
electronic mail. I want to show you Exhibits P-29 
and P-28 in these proceedings which is a set of 44 
photographs from the -- I think P-29 is the scene, 
P-28 is the autopsy, and ask you if you can 
confirm that those are the photographs that you 
were provided electronically and reviewed in 
forming your opinion? 

A It has been a while since I've reviewed these 
photographs but they look familiar. They look 
like the photographs I reviewed. 

Q Now, Dr. Lew, you prepared a document you've 

called a consultation, and it's my understanding 
it's based on a review of those 27 photographs 
that we marked as P — the most recent exhibit — 
188, and as well as those other set of 44 
photographs which you indicate are consistent with 
P-29 and P-28? 

A Yes. 

Q Okay. Now, and in preparing that, first of all 
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you did that — prepared that consultation in 
response to a request from the Saskatoon City 
Police through their solicitor, Mr. Rossmann? 

A Yes. 

Q And it's my understanding — well, from the report 
it's obvious that you responded to a number of 
specific questions, and it's my understanding that 
that was your request that you would prefer to 
respond to specific questions, or do I — did I 
misunderstand that? 

A No, that is correct. There are so many things 
that can be said, but I wanted to focus my 
response — 

Q Okay. 

A — on specific issues. 

Q So the consultation report then is — is dealing 
with your response, your — your opinion as 
elicited through those specific questions posed by 
Mr. Rossmann. 

A Yes, that is correct. 

Q And you've provided a written consultation report, 

it's four pages, I believe. 

A Yes. 

MR. HESJE: Mr. Commissioner, I'd like to have 

that marked as an exhibit. 
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THE COMMISSIONER: P-189. 

EXHIBIT P-189: CONSULTATION REPORT PREPARED BY DR. LEW 

Q MR. HESJE: Do you have a copy? 

A Yes, I do. 

Q Now, Dr. Lew, I'd like to just take you through 
your opinion then as expressed in that document. 
Dealing first with the injuries to the nose, can 
you comment on what you observed in terms of the 
nose of Neil Stonechild? 

A Yes. I was able to see two abrasions. Abrasions 
are scrapes of the skin. These abrasions were 
patterned in that they were straight and they were 
parallel with each other. 

Q Now, did you form an opinion as to the likely 
cause of such abrasions? 

A Oftentimes we are not able to say simply by 

looking at an injury what exactly caused that 
injury. Sometimes the best we can do is say that 
it is consistent with a certain object or weapon. 
On the other hand, if given a possible weapon we 
can say whether it is — it is consistent or not 
consistent with that weapon. So in this 
particular case I — it was my opinion that the 
abrasions were not caused by handcuffs. I don't 
know exactly what caused those injuries, however 
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as a medical examiner, not only do I look at the 
body, I look at the body in the context of the 
scene in which it was found. 

Okay. And in looking at photographs that were 
available to you of the scene, did that assist you 
at all? 

Yes. At the scene Mr. Stonechild's body was found 
face down. His face was into a -- I guess a clump 
of stems and — and grasses which would be very 
hard at that time that the body was found because 
everything would be frozen, all vegetation would 
be frozen. The stems and pieces of grass were 
sticking upright, and if Mr. Stonechild were to 
fall face down onto that clump of vegetation he 
could very well have sustained the injuries on his 
face from those pieces of vegetation. 

Now, you've indicated that you did not consider 
the abrasions to be consistent with handcuffs. 

Can you expand on your reasons for that opinion? 
Yes. The edges of the bracelet of a handcuff are 
relatively smooth. There is one area on the 
interlocking part of the handcuff where there are 
teeth. Those edges are jagged. However, the 
spacing between the abrasions on the nose and the 
spacing between the — the teeth on that 
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particular portion of the handcuff are not the 
same. And if you were to look anywhere else on a 
pair of handcuffs, it is not possible for 
handcuffs to produce those line-like, fairly 
superficial but fairly thin and straight line-like 
scrapes. If we had a pair of handcuffs here I can 
show you on myself that — 

I just happen to have — 

-- I can hit myself in the face and I will not 
sustain abrasions like that. 

Please don't hit yourself in the face but perhaps 
you can demonstrate what you're talking about? 

Yes. On the open handcuff bracelet you can see 
that on one portion of the bracelet there is a row 
of, I guess jagged teeth we'll call them, and 
those jagged teeth are the only portions of the 
handcuff that have essentially sharp edges. An 
abrasion of this sort is made by a relatively 
sharp edge. The blunt edge of the metal bracelet 
will not cause an abrasion. Sure, the bracelet of 
a handcuff is very capable of causing other 
injuries, but those injuries would be more blunt- 
force type. 

In other words, if you were struck 
with any other part of the handcuff except for 
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those teeth, and struck with enough force, you 
would get a bruise, you could get a cut or what we 
call a laceration, which is a tear of the skin, 
and with enough force you can break the nose. 

But, as I said before, all other parts of the 
handcuff are smooth apart from these little teeth 
which are capable of causing the scrapes or 
abrasions. 

Q So I just want to be clear on that. Are you 

saying the — and you'll note on the handcuffs 
there's — there's a portion of the handcuffs that 
you have two parallel strands, for lack of a 
better term. You observed that the lacerations 
were straight and were parallel, you've already 
talked about that. 

A Yes. 

Q Now, but to be clear, are you saying that you 

don't believe it could be caused by that or that 
if it was caused by that you would have other 
things associated such as bruising, et cetera? 

A Yes. If you if you were — if I were struck 
with -- on the nose with this part of the 
handcuff, I could get some redness. If struck 
hard enough I would get bruising, struck even 
harder I could get a tear, and struck even harder 
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my nose would be broken. 

Q And did you have any information as to whether or 
not the nose was broken? 

A I had no indication from anyone that the nose was 
broken, and I believe that the original 
pathologist who performed the autopsy indicated 
that there was no trauma on the body — no trauma 
that contributed to death. 

Q Okay. So did you, in fact, review the original 
autopsy report as well? 

A No, I did not. 

Q And what was the source of that information then? 

A I believe it was through hearsay from other 

people. 

Q Now, there is also one of the photographs that's 

part of — well I'll just get it ready now, P-181, 
was it, the most recent exhibit? 

THE CLERK: 189 was — 

Q MR. HESJE: 189. I'll write it down. In that 

group of photographs there — what we have in part 
is an enlargement, possibly enhancement is the 
term, of scene photographs where there's a close 
up of the nose area. Likely photograph 9 is the 
best one. Perhaps we could — 

A Yes, I have it. 
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Now, the abrasions there, and you've commented on 
this in your report, they look somewhat different 
than the — the same area of the nose in the 
pictures taken at the autopsy. Can you explain 
that? 

Yes. If Mr. Stonechild was found face down in the 
snow, snow is wet, it would keep the skin moist. 
Abrasions, that is scrapes of the skin, that are 
fresh may be almost invisible at times. And for 
example in bodies pulled out of water we typically 
try to keep the body over until the next day 
because abrasions will dry out. Once abrasions 
dry out they turn dark red to almost black. That 
is why the abrasions on the nose at the time of 
autopsy look darker. The other thing that has 
happened is that from the time of the scene until 
the time of autopsy he — he was taken out of the 
snow and his skin was allowed to dry out in the 
temperature of the cooler or at room temperature, 
and in drying out the skin would — the lesions on 
the skin where the superficial layers of cells 
have been removed, those lesions would turn dark 
red and they would dry — dry out. And it is a 
known phenomenon that abrasions and other injuries 
can turn dark red once they dry out. 
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Now, Dr. Lew, are you able to provide any 
assistance or an opinion as to the timing of those 
injuries in relation to the time of death? 

In the scene photograph where the injuries would 
be preserved very well because, of course, it was 
cold outside and the body was frozen, there 
wouldn't have been much change for postmortem — 
for postmortem changes and decomposition because 
the body was well preserved. So the scene 
photographs are the most accurate depiction of the 
injuries at the time of death. Those injuries 
appear fresh, that is, there's no evidence of 
healing or clotted blood that would ooze out of a 
wound after the wound is sustained. So I -- it is 
my opinion that these wounds on the nose were 
sustained shortly before death. 

Are you able to be any more specific than shortly 
before? 

I think within minutes rather than hours. 

Now, Dr. Lew, I know you're going to be asked 
this, notwithstanding you grew up in Saskatoon and 
are familiar with cold climate, I expect you don't 
deal with many freezing deaths in Miami? 

No, I do not. 

Can you comment on any — let's deal first of all 
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with the lack of bruising and so on. Do you have 
any expertise as to whether the freezing 
temperatures would have an impact on that? 

If there was a bruise at the time of death you 
would still be able to see it on the body. If 
there was swelling at the time of death, 
especially with him lying face down, that swelling 
can only get worse after death because blood pools 
to the lowermost portions of the body by gravity 
and, of course, I see it all the time in — in 
injuries where, for example, someone had a head 
injury, they have a black eye. If they were found 
face down that black eye is enhanced so that it 
looks very, very swollen. Once you turn the body 
back on its back that swelling may actually go 
down because of gravity. If there was bruising at 
the time of death around this injury, it would 
have been obvious at the scene and probably 
obvious at the autopsy as well. 

Now, I want to direct your attention to marks on 
Mr. Stonechild's right wrist. Based on your 
review of the photographs, do you have an opinion 
as to cause or likely causes of those marks to the 
right wrist? 

The mark on his right hand — and it's actually on 
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the hand as opposed to the wrist because in the 
photograph it shows the landmarks of the hand. 

The hand is a very specific structure, it's got 
fingers, got a thumb, it's got joints like the 
wrist, so you know exactly where that mark is. It 
is between the base of the thumb and the wrist 
area. 

That mark is an indentation. You 
can see that there's an indentation in the skin. 
That mark is patterned in that it is — goes 
across the hand, it is not just an imprint of 
something nonspecific. It looks like it's 
straight across the — the back of the hand. It 
is also pale. It is lacking what we call a vital 
reaction. If you or I were to sustain something 
similar in life, we have a beating heart that 
sends out blood throughout our blood vessels into 
the tissues and we would have a vital reaction to 
any injury in our body. 

This paleness indicates that the 
heart was not beating, there was no blood being 
sent to this area, and therefore it looks so 
consistent with other postmortem indentations that 
I have seen. Not only that, it looks very similar 
to indentations, other pale indentations on the 
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abdomen which can be seen in some of the 
photographs. So there's an indentation on the 

wrist, there are indentations on the - on the 

abdomen that are postmortem. And, of course, by 
postmortem I mean after death, sustained after 
death. 

Q Now, I've just asked you about the issue of - of 

possible causes of the imprints. Can you address 
that as well? 

A Yes. It is my job to interpret injuries and 

that's — that's what I do on a regular basis as a 
medical examiner for dead bodies and for living 
victims. Sometimes the victims of police 
brutality, at other times just allegations from 
complainants who were dissatisfied with being 
arrested for something that they were doing wrong. 
But it is my job to evaluate these injuries and 
render opinions on these injuries. 

And by looking very carefully at 
the mark on the wrist I can see that it is not 
consistent with a handcuff. It has certain very 
fine details on that mark that indicate it is not 
from the smooth metal of a handcuff bracelet. Not 
only that, the mark varies in size from one side 
of the hand to the other. So in addition to the 
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paleness of the — the indentation and the fine 
detail within the — the mark across the hand and 
the fact that it varies in — in size across the 
hand, those characteristics were not consistent 
with a hand — a handcuff. 

Okay. Now, can you refer when you talk about this 
fine detail, is there one particular photograph 
that — on which you can point out what you're 
talking about? 

Perhaps the best photographs would be 19, 20 and 

21 . 

Mr. Stack, I wonder if you could put up — start 
with photograph 19. Dr. Lew, you -- I'm sure it's 
better working off the photograph but it's for the 
assistance of other people that we have projected 
that. Now, can you just comment or indicate what 
it is you were referring to? 

Yes. Of course I have the benefit of the actual 
photographs and anything that's projected on the 
screen will lose some resolution or lose some 
detail. First of all -- first of all, this — 
this is the mark in question. Excuse the 
shakiness. And as you can see, it's a pale 
indentation in the skin. There's no what we call 
vital reaction. The pink areas on the skin are 
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from the lividity or settling of the blood after 
death. Other areas that are very pale, for 
example right here and here and here, are what we 
call areas of contact pallor. It is the weight of 
the body pressing down on those areas that pushes 
the blood out of those areas which causes them to 
be pale. In other areas where there's unevenness 
of the weight of the body on the hands, in other 
areas the blood — the blood is able to settle in 
those areas and cause those areas of sort of 
purplish-red lividity. 

Now, in this mark on the hand you 
can see here is the — the wrist is right here. 
Here is the — the fleshy part of the thumb, and 
so you can see that the — that — you can see 
that the mark is between the wrist and really the 
fingers and the base of the thumb which is around 
here. So you can see clearly where it is on the 
hand. All you have to do is hold up your own hand 
and see the similarities. The width of the mark 
at this end or the thumb end is wider than the 
mark at this end, the little finger end, and in 
the photographs where I do have the benefit of 
some detail, I'm able to see subtle striations 
that go longitudinally or along the axis of the 
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arm up and down, fine striations I'm able to make 
out that are approximately I believe in my report 
I described them as being three to four 
millimetres apart. But in addition to those 
striations within — or between those striations, 

I see other even more fine -- finer striations 
that are parallel with all these striations which 
are at right angles to the mark across the back of 
the hand, and those I estimated to be 
approximately one millimetre apart. 

And looking at the handcuff you 
will not get an impression like that on the hand 
from a handcuff. A handcuff is very smooth, it 
will not have those striations, it will not have 
those fine striations in addition to the I guess 
the wider — more widely-spaced striations. 

Q Now, is there anything on the other photographs 
that illustrates that further or is that 
sufficient? 

A We can try photographs 20 and 21. 

Q We have 20 up there now. Is that — 

A Oh, that's 20. Okay. 

Q Did you want 21? 

A We can try 20. Let me point out something on 20. 

It is in approximately this — from this region to 
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about this region where I'm seeing the fine 
striations. And, of course, at first glance all 
you see is that single striation or indentation 
across the back of the hand, and it is part of my 
training to be very observant and that's how — 
that's how I am able to come up with certain 
opinions during — during consults to — into — 
I'm sorry, to the questions from the internal 
affairs sergeants of various police agencies when 
they come to me with questions about injuries on 
the complainant. And — and I am fairly obsessive 
so I try to make as much note of detail as I can. 
And in so doing I do see striations in — within 
the mark that go from our left to our right across 
this indentation here. And those — if, again 
asked my opinion on the cause of that indentation, 
it is not consistent with a handcuff but it would 
be consistent with the — the weave of the fabric 
of clothing such as from a cuff from a shirt or a 
jacket. 

Now, you have had the opportunity of reviewing the 
scene photographs. You can take that one down, 

Mr. Stack. And you've indicated, of course, in 
commenting on the abrasions to the nose that 
that's part of, you know, one has to look at what 
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the surrounding — what clues are yielded by the 
surrounding circumstances in those photographs. I 
assume the same applies with respect to the wrist, 
in particular the photographs would seem to 
indicate that Mr. Stonechild's hands are drawn 
within the cuffs of the coat. Do you agree, first 
of all, with that observation? 

Yes, I do. 

Now, was there anything then that you're able to 
observe based on, admittedly, the limited 
information you have as to the scene, the 
photographs there, that would support your theory 
that it was caused by — it could have been caused 
by the cuff of a shirt or something like that? In 
other words, is there anything that you're seeing 
that — that supports that conclusion? 

Yes, exactly what you have mentioned, the fact 
that his hand was drawn inside the — the cuff of 
the sleeve of his jacket. He was wearing other 
clothing as well. Had he been found with his hand 
outside the sleeve area, then you would have to 
find some other explanation for that indentation. 
Now, you had commented on in general the effect of 
freezing and thawing with respect to the abrasions 
to the nose. Is there any — do you have any 
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comment in terms of these imprints to the wrist 
whether freezing, thawing would have — would 
affect the appearance of those imprints? 

A By looking at the photographs it does not appear 
that freezing and thawing has changed this 
indentation on the hand. The very act of freezing 
does not produce indentations; the very act of 
thawing does not produce indentations. Something 
caused this indentation. 

MR. HESJE: Dr. Lew, those are the questions I 

had for you. I suspect there'll be others. 

Mr. Commissioner, before I sit. Dr. 
Lew has advised me in advance that she has a call 
she has to make at 12 o'clock. She indicates it 
won't take more than five minutes. It's on a 
personal matter. If you need further explanation 
I would talk to you in private. 

THE COMMISSIONER: No, that's fine. We won't — 

MR. HESJE: It's just to give some advance 

notice that she would like to have that brief 
break at 12 o'clock. 

THE COMMISSIONER: Fine. You can remind me if I 

happen to overlook the time. Has there been any 
discussion about how counsel intend to proceed? 
Because my thought is that counsel for the police 
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officers and the police service and so on should 
go first, and then I'll invite other counsel to 
follow. Does that offend anybody? Very well. 
Who's the first volunteer? 

MR. PLAXTON: That — that would be me, sir. 

THE COMMISSIONER: Why does that not surprise me, Mr. 

Plaxton? And I don't mean to be disrespectful. 

MR. PLAXTON, examining: 

Q Dr. Lew, a few questions if I may. Now, dealing 
with the photographs you were provided, 
specifically I'm looking at the composite sheet 
now, I think from photos 18 or perhaps 19 on. 

Those appear to be enhanced photographs or blow¬ 
up; is that correct? 

A Yes. 

Q I believe those are new photographs that were 

created at — at the university; is that your 
understanding? 

A Yes, from the original negatives. 

Q Okay. And the answer to this is probably obvious 
to most, and that I assume having the advantage of 
the blown up photographs you're in a much better 
position to offer an opinion than originally when 
you just saw the first photographs. 

A Yes, that is correct. 
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Q Okay. And that's obviously due to detail and so 
forth? 

A Yes. 

Q Okay. Looking at photos 25 through 7, it appears 

we have some colour enhancement? 

A Yes. 

Q Can you tell me what that's about? 

A That is a new technique to me but of course 

probably well-known in the photographic field, and 
I believe it is an attempt to enhance whatever 
patterns are there in the skin. 

Q Okay. And did that — did that assist at all, or 
were you going on the other photographs when you 
came to your conclusions? 

A I would say that I'm seeing the same things in 

these enhanced — colour-enhanced photographs as I 
am in the plain photographs. 

Q Looking, if we may, at photograph number 9 I think 
is probably the best example. We have photos 8, 9 
and 10 which I think are the same photograph, 
different portions or blow-ups. 

A Yes. 

MR. PLAXTON: Now, looking at — I'll just have a 

second to get my copy — the picture of -- the 
picture of Mr. Stonechild, I wonder can you put 
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1 that picture up, Mr. Stack, number 9 of the 

2 university pictures or Dr. Lew's pictures? Or do 

3 you have that available? 

4 MR. HESJE: Should just maybe warn it's a 

5 little more graphic. 

6 MR. PLAXTON: Yeah, I was just checking, I 

7 believe Mr. Worme's clients are absent. And if 

8 anyone else has any difficulties with these shots, 

9 please be warned. 


10 

THE 

COMMISSIONER: 

Are there any other family members 

11 



here? Any 

members of the Stonechild family or 

12 



relatives? 


13 

MR. 

PLAXTON: 

I will likely ask for another 

14 



picture or 

two if they'd like to — 

15 

THE 

COMMISSIONER: 

As counsel is cautioning that this 

16 



may be painful for you if you're here. Apparently 

17 



not. 


18 

MR. 

PLAXTON: 

Thank you. If we could have photo 

19 



9, please. 


20 


Q 

Now, I appreciate. Dr. Lew, you have commented 

21 



that we do 

lose something when we project onto the 

22 



screen. 


23 


A 

Yes. 


24 


Q 

But looking 

at Mr. Stonechild's nose we do see the 

25 



two scrapes 

across the nose. 
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Yes. 

And I wonder if I could just have a moment. 
Looking at those scrapes, now your evidence I 
believe was that's most likely the most accurate 
depiction as to the — the condition of his skin 
prior to death or just prior to death; is that 
correct? 

I'm sorry, I didn't — 

Oh, looking at the scrapes — or looking at this 
picture, given the fact it was preserved by 
freezing and so forth, this is most likely an 
accurate or the most accurate depiction of the 
condition of Mr. Stonechild at the time of death? 
Yes. 

Okay. Now, those scrapes, are they the type of 
scrape that would produce bleeding so that one 
would notice? 

They — they could if they were deep enough. 

Okay. And does it appear from the picture that 
they were deep enough? 

I'm looking at a two-dimensional photograph or 
image, and they look fairly superficial. I'm not 
sure that they would bleed a lot, if at all. 

And if they did bleed, I assume one would expect 
to find blood on Mr. Stonechild, either his face 
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or his clothing. 

If there was any amount of bleeding, I would 
expect it to be dripping down onto the lower part 
of his face and on his clothing, yes. 

Okay. And from looking at the photos I assume 
you're saying that does not appear to be present? 

I have not seen any blood on the clothing and I do 
not see any blood even on the rest of his face at 
the scene or — well, at the scene. 

Now, you viewed also, I believe by way of e-mail, 
photographs taken at the autopsy? 

Yes. 

And I think if we had a look at photo 41, if I 
may? 

Yes. 

You have that available to you. Dr. Lew? 

Yes, I do. 

Okay. The condition of the scrapes on the nose 
appears to be quite different in that photograph 
than what we see in the field; is that correct? 
Yes, that is correct. 

Now, what — what would the explanation for that 
be? 

It is all due to postmortem change, the fact that 
the body has been dead for an even longer period 
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of time, the fact that the body has -- has now had 
an opportunity to thaw out, and those lesions on 
the nose have had a chance to dry out. 

Q Now, dealing with Mr. Stonechild's hands, and 

again we have photograph, say 19 if I could have 
that. This would be from the university photos. 

I think that's 16. If I could have — oh, perhaps 
-- I think we've got a different 19. I have — 19 
on the composite would be a close-up of the hands? 
Yes, I think that's the — that's the plate. 

Thank you. 

Dealing with those photos, there 
has been, of course, some discussion at the 
Inquiry concerning handcuffs and so forth. 

Firstly, can you advise us as to the experience 
you have had with allegations of persons 
sustaining injuries from the use of police 
handcuffs? 

A They are usually dealing with cases of alleged 

police brutality. In other words, they are living 
victims that I've had the chance to evaluate. And 
I've had a number of cases where allegations were 
made on the too-tight application of hand mark — 
handcuffs and — and other allegations with 
respect to handcuffs. 
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Okay. And approximately how many instances have 
you had experience with? Can you give us a rough 
estimate? 

Approximately five. 

Okay. And I assume in these instances some have 
been yes, those marks were caused by handcuffs, 
and some have been no, they weren't? 

Yes. 

And — 

In fact, most of them were consistent with 
handcuffs. 

Okay. If you can tell us, looking at photo 19 we 
have a marking, of course, across Mr. Stonechild's 
hand. If one were to sustain an injury from 
handcuffs, and I assume when you're speaking of 
handcuffs the cuffs you have been provided would 
be quite similar to standard police issue in Dade 
County or otherwise? 

Yes. 

Okay. What — what would be remarkable or notable 
about the injury caused by a handcuff -- 
In this — 

— that either it is present or is not present? 

The fact that the mark is definitely below the 
wrist and more towards the base of the thumb. In 
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the usual application of handcuffs usually they 
are applied to the wrist area and in a fashion 
that is tight enough to prevent the — the subject 
from escaping out of them. So I would expect a 
handcuff mark to be higher up on the wrist area. 

This is the first mark that I've 
seen that — where the question of handcuff marks 
come in where the mark itself is pale rather than 
dark. 

Okay. Now, the pale versus dark, are you telling 
us then that would be a bruising of some variety? 
No, not necessarily bruising. Sometimes 
abrasions, scrapes, but not the type of scrape 
that is seen on the nose. 

Okay. And also with the wrist, if that were — or 
if one were to view a handcuff mark on the wrist, 
what would be the telltales or the signature of 
the handcuff that one would look for? 

The handcuff marks that I have seen have been 
double-stranded to reflect the nature of the 
handcuff wrist, that is, the double strand. This 
one, this is a single indentation of course within 
which you see some fine details of -- with the 
other striations. 

Okay. Now, we have heard some evidence of the 
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application of the technology, if you want to call 
it that, of photogrammetry which is an incredibly 
difficult word to say, I think, for most people. 
Have you any experience or knowledge of 
photogrammetry being used in mapping the human 
body, if you will? 

The first time I have heard of this science of 
photogrammetric analysis is during this 
investigation. In the years that I have practised 
as the forensic pathologist, and in the experience 
of other colleagues, we have not used this science 
to help us in forensic determinations of injuries 
on the body. 

Okay. Now, when -- have there been any specific 
discussions about the application of this 
technology or is it just something you haven't 
used? 

It is simply — it is something that I haven't — 
hadn't even heard of until this investigation. 
Okay. And I assume you've heard of literally 
thousands and thousands of investigations into 
deaths? 

Yes. 

Okay. Now, I -- if I understand some evidence we 
have heard concerning what is a — perhaps if we 
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can go to photo 18? Now, if I understand the 
evidence correctly, if I can just borrow the 
pointer, please. 

THE COMMISSIONER: While you're doing that, Mr. 

Plaxton, I have a question. Undoubtedly you 
attend conferences, forensic conferences in which 
you exchange ideas with colleagues and you hear 
about new techniques and methods to determine 
cause of death, nature of death and the like. 

THE WITNESS: Yes. 

THE COMMISSIONER: And in the course of attending 

those conferences over the years have you ever 
encountered any person or been privy to any sort 
of presentations or papers that discussed the 
technique of photogrammetry or its use in forensic 
matters? 

THE WITNESS: No. 

THE COMMISSIONER: Thank you. 

Q MR. PLAXTON: I assume also you and your 

colleagues keep abreast of latest developments and 
technology that may assist in your — in your 
work. 

A Yes. 

Q Okay. And this has never come up? 

A It has never come up in relationship to 
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interpreting injuries on bodies. I understand 
that it is a science of its own and it's widely 
used in many other purposes. 

Okay. Such as buildings and so forth. 

Yes, in — in the mapping sciences. I know that 
forensic odontologists have used it to analyse 
bite marks, but we as forensic pathologists have 
not, in the history of our department, used 
photogrammetric analysis in helping us determine 
or interpret injuries. 

Okay. Now, if I understand what we did here, now 
first if you could maybe identify the portions of 
the hand. What I would call the knuckle or the 
upper knuckle of the thumb, what would a trained 
person call that? 

Oh, that would be the metacarpal phalangeal joint 
of the right thumb. 

Okay. Is there something that we would use a more 
common parlance? 

An exact — we can use the exact term that you 
used, and that's a term that everyone will 
understand. 

Okay. Even me? 

Well, you said it yourself so you should 
understand it. 
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Q Okay. We have the — that's — that's a giant 
leap you're taking, but thank you. 

THE COMMISSIONER: Do you want to go on with that, Mr. 

Plaxton? 

Q MR. PLAXTON: No, I'm moving on quickly actually. 

From -- from the upper -- the upper knuckle, if we 
can agree on that, we then have this joint or 
landmark of some variety; what would that commonly 
be called? 

A Well, it is what I would call the fleshy part of 

the palm of the hand, and that is what we call the 
thenar eminence, and there's a muscle in there to 
produce that bulge. 

Q Okay. And there appears to be some bone 

involvement as well. Is that where the thumb 
bones begin or -- 

A That is I guess where the base of one of the bones 
coming from the thumb would join up with the bones 
that form the wrist. 

Q Okay. As you can tell, I'm not that well-schooled 
in matters of medicine, but looking — if I 
understand the evidence we were hearing correctly, 
is the mark that you have identified here coming 
down to that last landmark of the fleshy part of 
the thumb is not actually where it appears to be 


Volume 42 




8188 Exam E. Lew 

by Mr. Plaxton 

but is somewhat more towards the elbow, i.e. up in 
this area. Now, do you understand that that has 
been — at least that's my interpretation, I 
think, of what we have heard. 

I think that's what I've heard as well, that from 
measurements done by Mr. Robertson that the mark 
is actually not where we see it to be. 

Now, somehow Mr. Robertson through the wizardry of 
photogrammetric analysis, and I think a model who 
was nothing like Mr. Stonechild, came to that 
conclusion, if you will. Assuming the gentleman 
was giving his best evidence, is there anything — 
or could that possibly be so looking at the 
photograph you see? 

No. The hand, as I said before, has very specific 
landmarks and it is crossing some of those 
landmarks. I don't see how measurements from a 
photograph can actually move that mark to be 
someplace other than where we actually see it to 
be on the hand. 

Okay. Would — would it be fair to say that by no 
stretch could that be possible? 

Well, anything is possible as you have just 
indicated that, you know, measurements can be used 
to — to locate marks and objects, however in this 
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particular case you see a hand, you see the 
landmarks on the hand, you see the indentation, 
you see the indentation that crosses certain 
landmarks, and there's no guessing as to where 
that mark is. You take that photograph, you show 
it to anybody in the room, you take it home to 
your children, you're — and you ask them to show 
you where on the hand that mark is. And, you 
know, I think anybody of average intelligence can 
tell you where that mark is. 

Q So would it be fair to say it's either there's 
something wrong with the science or something 
wrong with its application if it gives us that 
result? 

A I believe it is the error in application. The 

other thing about measuring with photogrammetry is 
that you need to know the exact camera, you need 
to know the exact lens, and you need to know the 
exact distance at which that photograph was taken 
with that particular camera and that particular 
lense in order to make a valid measurement. 

MR. PLAXTON: Thank you. Dr. Lew. 

THE COMMISSIONER: Now, do we have other questions, 

and I remind you of Dr. Lew's request that we 
break at 12:00. 


Volume 42 



8190 


Exam E. Lew 
by Mr. Watson 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. WATSON, examining: 

Q Doctor, I understand you didn't have the benefit 
of reviewing the autopsy reports. 

A That is correct. 

Q If I advised you and you -- if you took this for 
granted for the minute that there was no evidence 
of a broken nose and there was even no evidence of 
cartilage damage, would that be consistent with 
your opinion with respect to the injuries on the 
nose that they were likely not caused by 
handcuffs? 

A Yes, that would be consistent. 

Q Now, would you expect, and I -- I know you — 

you've mentioned that it's possible to cause marks 
or it could be possible to cause marks on a nose 
by handcuffs, and that would be by a tear, by a 
blunt force application to the nose, correct? 

A Yes, that is correct. 

Q Now, would you expect to find, if there was enough 
force to cause a tear in the skin, would you also 

- would you expect to see cartilage damage and 

bone damage? 

A It depends on the mechanism of that injury. If 

you take a handcuff and scrape it hard across the 
skin of the nose you can cause an abrasion. That 
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doesn't necessarily break cartilage or bone. It 
will just tear away the superficial layers of 
skin, leaving you with a scrape of the skin or an 
abrasion. 

Q Or if we assume for the minute that it wasn't a 
scraping, so no one was taking handcuffs and 
scraping the nose, but the — if the assertion was 
it was caused by a blunt force trauma, if that 
were the mechanism by which the handcuffs caused a 
mark, would you expect to find cartilage damage or 
bone damage? 

A I think that is a very distinct possibility. The 
consistency of everybody's cartilage and the 
consistency of the bones of the nose, of course, 
vary from individual to individual. 

Q Now, would you also expect if — if there were 
such a blunt force trauma inflicted, would you 
expect to see some swelling? 

A Yes. 

Q And you didn't see any evidence of swelling in the 
photographs taken at the scene. 

A I think anybody can see by looking at the scene 

photograph that all you see are two lines, two red 
lines which represent the abrasions. There's no 
swelling, there's no bruising. It's just those 
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two red lines. 

Now, when I look at those two red lines, and what 
appear to me, to the untrained eye at least, to be 
very superficial, when I look at them they don't 
look like the type of wound that would cause blood 
to be dripping down one's face. Would you agree 
with that? 

Yes, I do agree with that. 

And lastly for me. Doctor, you mentioned that the 

— the lines on the hand that — on the — that 
were — some people suggest were made by 
handcuffs, you're saying that those marks were 
caused after death? 

Yes, they look like other marks that I've seen 
that were caused after death. 

Now, when I looked at the photographs originally I 
also looked at the marks that were on the abdomen 
because there's a crossing pattern all — patterns 
all — 

Yes. 

— on Mr. Stonechild's abdomen. 

Yes. 

They looked very similar to me, to the untrained 
eye, to be similar to the marks on the hand. 

Yes. 
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Q Would you agree with that? 

A Yes, and in — in a previous part of my testimony 
I actually said that. 

MR. WATSON: Thank you very much. 

THE COMMISSIONER: Is there another brief cross- 

examination that — 

MR. FOX: I believe that much of what I had 

has already been covered. 

THE COMMISSIONER: I'm not trying to limit you, Mr. 

Fox. 

MR. FOX, examining: 

Q No, no. Much has been covered already. Dr. Lew, 
I'm Aaron Fox, I represent one of the police 
officers. Constable Hartwig. You mentioned that 
you looked at the photos and you could see that 
there appeared to be an imprint where Mr. 
Stonechild had fallen into the snow and was sort 
of face first down into the snow. 

A Yes. 

Q And I'm just going to ask you if you could 

identify the photo that you're referring to and — 
and if I might suggest if you could look at photo 
17, and if there are any others that point that 
out to you? 

A Yes, that is a good photograph. It does show the 
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body of Neil Stonechild now turned over onto his 
back and the location where his face was, face 
down in the snow. 

Q And when you refer to vegetation, can you identify 
what you're referring to there in photograph 17? 

A Yes. In addition to that dark spot in the snow 
where there is no snow, you can see the bits of 
grass and stems and in the insert on — in the 
right upper — right — left — left upper hand 
corner there is an enhanced or an enlargement of 
that area in the snow where his face was found. 

Q And would I be correct, we see samples or examples 
in the photos of where the vegetation has clung to 
parts of his body or his clothing when we look at 
the photos? 

A Yes. 

Q We've used the words "lacerations" and "abrasions" 

here this morning a bit. Can you tell me what in 
your opinion is the difference between the two? 

A Yes. An abrasion is a scrape of the skin where 
the superficial layers of skin have been scraped 
off. A laceration is almost like a deep — a 
deeper abrasion. A laceration is what lay people 
would call a cut. It is a cut that is irregular. 
It is not the type of cut that is made by a knife 
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or a razor blade or a scalpel blade. It is 
actually a tear of the skin and soft tissues. 

Q In looking at the photo, the enhanced photo of the 
marks on Mr. Stonechild's nose, are you able to 
comment on whether you would describe those as a 
— as a laceration or as an abrasion? 

A Those are abrasions. 

Q Doctor, you gave some evidence about preservation 
of the body, the fact that cold or freezing will 
preserve the body at — at the state it was in at 
the time of death, that sort of thing. In your 
business that you work in on a day-to-day basis is 
preservation of bodies after death has occurred, 
is that part of your — your business as well? 

A Yes, we try to preserve the body as quickly as 

possible after death, and actually that is a major 
part of why we respond to scenes, why I respond — 
respond to scenes as a medical examiner, so I can 
see the body in the context of its surroundings. 
And also see the body and the findings on the body 
as soon as I can before performing the autopsy, to 
get as accurate a representation as possible of 
the injuries on the body through visualization and 
through my documentation in pictures. 

Q Is there anything that you actually can do sort of 
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when the body's removed from the scene to try and 
preserve it? 

A Yes, as soon as it's removed to our morgue it is 
put into our -- one of our refrigerated units or 
what we call the cooler. 

Q So and — and that's done obviously to preserve 

the condition of the body for further examination? 

A Yes. 

Q Doctor, in this particular case today we're 

dealing with your examination of some enhanced 
photos that were taken of Mr. Stonechild's body at 
the scene. As a forensic pathologist, is that an 
accepted practice to look at enhanced photographs? 

A X do it all the time. In cases where I am a 

substitute witness in cases that were performed or 
were conducted where the conduct — I'm sorry. In 
cases where another medical examiner has performed 
the autopsy and I am the substitute witness, I 
routinely rely on photographs in the file and on 
the reports in the file to form my opinion. I 
also rely on photographs when it comes to cases 
submitted from internal affairs of the various 
police agencies that consult us. Because 
oftentimes the complainant makes the report maybe 
days to weeks to months after the incident and it 
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— through the process of the bureaucracy of the 
Investigation I don't get to see the photographs 
until sometimes maybe months or even years after 
the incident has occurred. So I need to rely on 
the photographs that were taken at the time of the 
injury. 

Q And as part of the examination of the photographs, 
occasionally enhancing those photographs to see if 
you can get more detail or information from them? 

A Yes, if that is possible. In this particular 

case, because the technology was possible, we used 
the technology. And perhaps we can clarify at 
this point that enhanced simply means blowing up 
the picture. It does not mean changing the 
picture in any way. As a matter of fact, the 
scratches from the negative are actually seen in 
these photographs. So the photographs, the 
content of the photographs, has not been changed 
except to be made bigger. 

Q Thank you. One last area of questioning I wanted 
to ask you about, and I think it appears in your 
report. You -- I believe you commented, or at 
least it's in your report, on the lips of Mr. 
Stonechild being black at the time the autopsy 
photos were taken, and I think that's depicted 
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probably in photograph number 41 as most clearly 
depicting that. 

A Yes. 

Q And I — can you explain why that would be? 

A Yes. The abrasions on the nose are darker because 
they have now had a chance to dry out and it is a 
well-known phenomenon that abrasions, once they 
dry out, once they have a chance to dry out, will 
turn darker, sometimes almost to a black colour. 
And it is so well-known that in bodies pulled out 
of water we like to examine the body the day after 
to see all of those injuries which were initially 
invisible because they were wet now drying out and 
becoming much more obvious. A body does not have 
to be underwater for an abrasion to be invisible. 
Sometimes in your own experience you can scrape 
your skin and it may be a faint pink colour there 
and later on when it has a chance to dry, you 
know, you can see it's much more obvious. 

Q The lips in the picture are black, can you explain 
why that is? 

A Again, you are constantly licking your lips to 

keep that membrane covering your lips moist during 
life. Once you die, you don't have that chance to 
lick your lips. The — the lips of Mr. Stonechild 
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are still lifelike and pink at the scene because, 
of course, the body was frozen and he was face 
down in snow, helping to keep the skin and the 
face moist. Now, postmortem it is well-known that 
drying out of the mucous membranes, especially of 
the lips and — and the tip of the tongue and — 
and other areas on the body like the scrotum can— 

Q Yes. 

A — can cause a dark red to — to brown-black 
discolouration. 

Q And would that be your explanation for why the 
lips appear black in photograph 41? 

A Yes. 


MR. FOX: Thank you. Doctor. Those are all 

the questions I had. 

THE COMMISSIONER: Probably a sensible time for the 

doctor to take her call. I'm sure there'll be 
other questions. 

MR. HESJE: This is just a brief adjournment as 

opposed to the lunch break? 

THE COMMISSIONER: Well, I don't plan to go, Mr. 

Hesje. 


MR. HESJE: Good. (Inaudible) 

THE COMMISSIONER: No, I think that you said you 

needed about five minutes I understood; is that 
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right? 

THE WITNESS: Yes. 

THE COMMISSIONER: So we'll — we'll just adjourn 

until you've made your call and you can come back 
and indicate that to Mr. Hesje. 

(PROCEEDINGS ADJOURNED AT 11:57 A.M. & RECONVENED AT 12:11 

P .M. ) 

MR. ROSSMANN, examining: 

Q Dr. Lew, I just have a few questions for you. You 
indicated that the — the marks on Mr. 

Stonechild's nose or the abrasions on Mr. 
Stonechild's nose were probably made very close to 
the time of his death. Is there a term for that 
kind of injury or — 

A You can call it perimortem. 

Q What does that mean? 

A It means around the time of death. 

Q Okay. And is — is that something that's used in 

your — 

A It is part of the forensic pathologist's 
vernacular. 

Q M'hm. What distinguishes them from other kinds of 
wounds that -- how -- like, what factors do you 
look at for timing? 

A In this particular case I see that there's no 
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evidence of healing, and perhaps that is one of 
the main features that I look at, that there's no 
crusting of these abrasions. 

M'hm. All right. You referred to a term — you 
used the term "landmarks," what — what do you 
mean by landmarks? 

I mean things that are easily recognizable. For 
example, on the hand the thumb is recognizable, 
the wrist is recognizable, the knuckles are 
recognizable. These are good landmarks or 
reference points. 

And that is used in the medical world as well as a 
term of art? 

Landmarks can be used by people in all walks of 
life. 

Okay. I'm just curious. How does — how do you 
know where the appendix is on any given 
individual? Is it just a guess or do you use 
landmarks for that kind of thing too? 

No. The clinicians, the surgeons, can use 
landmarks on the abdomen, that is the — they can 
sometimes measure a point between the belly button 
and the -- I guess what lay people would call the 
hip bone, and the appendix is at a point 
approximately along that line that connects the — 


Volume 42 




8202 


Exam E. Lew 
by Mr. Rossmann 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q I see. 

A — belly button with the hip bone. Now, for 

myself I just go in and look to see where it is. 

Q Not in live people though. 

A I'm sorry? No, not — 

Q Not in live people though. 

A No, no. 

THE COMMISSIONER: There you are, Mr. Rossmann, all of 

your questions answered. 

THE WITNESS: I guess the other thing — 

MR. ROSSMANN: More than I wanted to know. 

THE WITNESS: I might — I might qualify that 

answer in that on occasion during embryology or 
development of the fetus inside the womb the 
intestines actually come out of the body cavity 
and rotate and go back into the body cavity before 
the baby is born. In some cases that rotation 
does not occur correctly and the appendix can 
actually end up in a different part of the 
abdomenal cavity than the usual right lower 
quadrant. 

Q MR. ROSSMANN: Okay. Now but as — as I 

understand what you're saying, though, with 
respect to — to knuckles or bones particularly on 
the hands where there's not a lot of covering. 
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it's relatively easy to see the landmarks? 

Yes, I would say so. 

Now, I'm going to get you to look at photograph -- 
I think it's 19. And I wonder, Mr. Stack, you 
might want to put that up on the screen. Doctor, 
as I understood your testimony, this is, as Mr. 
Plaxton would call it the knuckle of the thumb. 
Yes. 

And extending along this line there's a bone and I 
think you said a muscle and the bone somehow 
connects to other bones in here? 

Yes. That's mostly — that bulge there is mostly 
muscle. 

Okay. Now, as I understand it, when I look at my 
hand the area in this region is quite hard, it's 
quite stiff and solid? 

Well, with muscle there it's actually kind of 
fleshy. It's the fleshy part of the — the palm 
of hand — 

But is — 

— towards the wrist. 

Isn't this more on the top of the hand almost, 
this part? 

Well, that part is on top, yes. 

Okay. Now, if you look at the photograph it 
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doesn't show up very well on — on this screen, 
but if you look at the photograph in the area 
where the pointer is there seems to be a gap 
between the two marks. A mark goes under or an 
indentation goes under and a mark goes over? 

Yes. 

But in this area, which seems to me to be raised, 
there is no mark? 

Yes, you are correct. 

Now, is that consistent with a handcuff? 

It is not consistent with a handcuff. And I guess 
the — one additional point that makes this mark 
not consistent with a handcuff is that it's one 
indentation all along as opposed to seeing sort of 
like a double track or a double indentation that 
would be made with the bracelet of the handcuff. 
All right. Another question I have relates to, 

I'm not sure what you call the side of the hand 
with the thumb on it. What do you — what is this 
side of the hand? 

That is called the radial side of the hand, and I 
think for the purposes of this inquiry we'll just 
say the thumb side of the hand. 

Okay. And the other side, the — the pinky-finger 
side? 
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Sure. 

If one looks at that, it's quite a different 
construction. 

Yes, it is different, although there is some 
muscle there too. 

Okay. But at least on my hand it's a lot softer. 
Yes, it is. The muscle is smaller. 

Now, if one took an impression made on the thumb 
side as opposed to the — as the — the pinky 
side, it would not be — one would not expect 
necessarily the same thing? Like, it's different, 
different materials, different places? 

It really depends on — it depends on what is 
causing that indentation and what weight is 
actually placed on that part of the hand. And 
with Mr. Stonechild being found face down and his 
hands underneath his chest, you have the weight of 
the body or that part of the upper part of the 
body pressing down on his hands and wrist area. 

So depending on how the hands were positioned you 
may get a deeper or — or more shallow mark. 

Okay. Now, if one wanted to attempt to replicate 
marks such as the indentations below the area of 
the — of the ridge on the base of the thumb or 
above, would it be reasonable to use the other 
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side of the hand, the pinky side of the hand, to 
attempt to replicate that mark? 

If you were to replicate anything you should use 
the same area of the body in order to try to 
produce the same marks. 

Thank you. Doctor, you're a forensic pathologist? 
Yes, that is correct. 

And — and how does that differ from a 
pathologist? 

A forensic pathologist not only has the training 
that a pathologist has, but has at least one 
additional year of sub-specialty training in 
forensic pathology. It is like taking a general 
surgeon and having them go through sub-specialty 
training in either cardiovascular and thoracic, or 
neurosurgery, or orthopaedics, along those similar 
lines. 

M'hm. And — and just because one's a pathologist 
does that mean one's experienced in or — or 
capable of doing advanced — at least advanced 
forensic pathology? 

A pathologist can do an autopsy. However, it 
takes specialized training in forensic pathology 
to have them look specifically for types of 


evidence that forensic pathologists look for. So 
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an autopsy — a forensic autopsy performed by a 
general pathologist or an anatomic pathologist may 
be inadequate because of the lack of documentation 
of certain findings on the body. They are there 
but they may be overlooked, they may be 
misinterpreted. 

Is — is that sort of training available in 
Saskatchewan, the forensic pathology specialty, if 
— if I could call it that? 

Sub-specialty training in forensic pathology is 
not available in Saskatchewan. 

Now, you're from Saskatoon. 

Yes. 

Originally. And I — I gather from your CV that 
you keep in contact with Saskatoon and you have 
family here. 

Yes, I do. 

You keep in contact with medical people here? 

Yes, I do. I see — I talk to a number of my 
colleagues and former trainees on a semi-regular 
basis. 

So you're involved in training pathologists as 
well? 

I was when I was here, and I am involved in the 
training of sub-specialists down in Dade County. 
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And what kind of sub-specialties would that be? 
That would be forensic pathology. 

I see. To your knowledge are there forensic 
pathologists practising in Saskatchewan? 

To my knowledge there are no trained or certified 
forensic pathologists in Saskatchewan. 

Now, Dr. Lew, I'm not sure if — if I'm getting 
out of your area of expertise, but I gather by 
your title Miami-Dade County at least, has a 
medical examiner system? 

Yes, that is correct. 

And obviously you're familiar with that? 

Yes, I am. 

Are you familiar with the coroner system that 
Saskatchewan has? 

Yes, I am. 

And can you describe for us what — what you see 
as the differences? 

The — there are a number of major differences. 
Let me tell you what we do as medical examiners. 
In order to qualify as a medical examiner, all of 
our medical examiners have a — have a license to 
practice medicine. And then our medical doctors 
undergo residency training in pathology. After 
residency training in pathology they undergo at 
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least one year of sub-specialty training in 
forensic pathology. And as medical examiners, we 
are in charge of the investigation of those 
particular deaths that come under medical examiner 
jurisdiction, which is defined by state statute. 

And as the medical examiner it is 
our responsibility to determine the cause and 
manner of death and to such end we do as extensive 
an investigation as is required, from going to the 
scene of the death to looking into medical history 
and background, into terminal events and to — and 
to, of course, the autopsy findings and toxicology 
and any other special studies that are required in 
order to come to an accurate determination of the 
cause and manner of death. 

Under the coroner system in 
Saskatchewan, I'm not sure how coroners are 
chosen, but in the vast majority of cases a 
coroner is a lay person with no medical training. 
They will try to gather the information that is 
important in — in helping to — to determine — 
to I guess help determine the cause and manner of 
death. And in doing so they will talk to 
families, they will try to obtain medical records. 
But they are not medical people, they do not 
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perform the autopsy. The coroner decides which 
pathologist to whom to send the body for an 
autopsy or in some cases they decide on their own 
merits that an autopsy is not required. So we 
have lay people acting as coroners in Saskatchewan 
to determine whether or an autopsy or further 
investigation is necessary. 

The forensic pathologist acts at 
the — at the pleasure, I guess, of the coroner, 
and they will -- will perform the autopsy. And in 
some cases not much background information is 
provided to that pathologist. In other -- at 
other times photographs are brought in and some 
history is given. The pathologist performs the 
autopsy and sometimes in — in the vacuum of the 
autopsy suite without much additional information. 
So they are confined to the physical examination 
of the body. 

And the system is not ideal for a 
number of reasons. The coroners are not medically 
trained to evaluate cause and manner of death 
really, and to evaluate medical history. The 
pathologists are not forensically trained, and 
without the additional information that is 
sometimes lacking in coroner's investigations. 
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they are starting essentially from scratch with 
just the body. And sometimes it is the 
circumstances at the scene that are crucial in — 
in determining the cause and manner of death. 

For example, if a body is pulled 
out of the river the pathologist can perform the 
autopsy. Yes, they can determine by findings in 
the body that the cause of death is drowning. We 
have the cause of death. The manner of death is 
now in question. Did this man commit suicide by 
jumping into the river? Did this man slip and 
fall into the river and drown as a result of an 
accident? Or was he actually pushed in and — and 
the person that pushed him intended for him to 
drown in which case it would be a homicide? A lot 
of background information and investigation needs 
to be there to support the cause and manner of 
death. 

Now, Miami-Dade County is a rather populous area, 
is it not? 

Yes . 

And Saskatchewan is a rather large-sized area with 
a relatively small population. Is it — and — 
and if you're not able to comment on this please 
don't, but would it be feasible to have a medical 
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examiner system in Saskatchewan — 

A Yes, it — 

Q — or -- or some version of that? 

A Yes. There would be — there would need to be 
some major changes in the system, organization, 
administration, and acquiring the appropriate 
people, but, sure, it's possible. 

MR. ROSSMANN: Okay. Thank you. 

THE COMMISSIONER: Well, there will clearly be other 

questions so it probably makes sense for us to 
adjourn. 

(PROCEEDINGS ADJOURNED AT 12:27 P.M. & RECONVENED AT 2:06 

P .M. ) 

THE COMMISSIONER: Have counsel settled their — the 

order of cross-examination from this point? Don't 
everybody stand up at once. 

MR. HALYK: Well certainly from between — 

THE COMMISSIONER: You've worked that out? 

MR. HALYK: Yes, we worked that out. I don't 

know if there's any left from the police? 

MR. STEVENSON: I have no questions. 

THE COMMISSIONER: Mr. Gibson? 

MR. GIBSON: I may have one or two questions. 

It all depends on whether it's canvassed by anyone 
else. 
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THE COMMISSIONER: All right. Then how have you and 

Mr. Curtis elected to proceed then? 

MR. HALYK: I believe Mr. Curtis will proceed. 

THE COMMISSION: Very well. 

MR. CURTIS, examining: 

Q Good afternoon. Doctor Lew, again. 

A Good afternoon. 

Q Just a couple of preliminary matters that were 

raised by Mr. Hesje in his examination of you this 
morning. At your initial contact with Saskatoon 
Police, I believe you said it was in November of 
2003 when you were up here doing a lecturing on 
child abuse? 

A Yes, that is correct. 

Q Okay. And it sounded to me that it was somewhat 

of a semi-informal, "Gee, you're in town and we've 
got this situation going. We'd like you to come 
over and have a look at some pictures." Is that a 
fair categorization? 

A Yes, it is. 

Q Okay. Would you recall at that initial meeting 
over there, or any subsequent ones, frankly, 
before you gave your report in December of 2003, 
did you have various theories put to you that were 
being entertained as far as the marks on the 
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wrists and on the nose of the body? 

A No, apart from being made by handcuffs. 

Q Okay. There was no suggestion to you at your 

initial meeting about the marks on the nose being 
made by vegetation or anything like that? 

A I don't recall if vegetation was mentioned. 

A Okay. 

Q Now, and I think you did say that at your first 

visit you couldn't say for certain whether or not 
the marks on the nose were made by handcuffs in 
your report, or did you become more certain by the 
time it — by the time you produced that report? 

A Yes. That is because I saw photograph 41. I 

remember seeing photograph 41 at the time of the 
meeting — 

Q Right. 

A — in November, and it was later that I got to 
examine the photographs at the scene. 

MR. CURTIS: Okay. I wonder if we could have 41 

produced on the screen for us, Mr. Stack? 

Q Now, of course, we -- I think we've already 

acknowledged it suffers somewhat being reproduced 

on the screen the way it is, but first of all, I 
think you'll agree that those marks are, for all 
intents and purposes, as close as you could get to 
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a rounded object like that, those marks are pretty 
much parallel? 

A Yes, they are. 

Q Okay. Now, and I believe you have stated that 
they — they're abrasions, is that correct? 

A Yes, that is correct. 

Q Which -- I guess ordinarily an abrasion involves 
some sort of lateral movement across the surface 
of the scene to remove skin, essentially? 

A That would be accurate enough in lay terms, 

because the superficial layers of skin are scraped 
off. 

Q Right. Okay. Now is it — is it also possible 
for — and we've had some discussion about blunt 
trauma and whether the nose was broken, and I 
think it's pretty well settled that it wasn't 
broken, and whether there was cartilage damage to 
the nose, and I think we, you know, concede that 
there was no cartilage damage, as near as we can 
tell at this point. I take it that somewhere in- 
between breaking the nose and not even breaking 
the skin there is a fairly wide range of results 
that you can have, depending on the force that's 
being applied and the way it's being applied, if I 
can put it that way? 
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A M'hm, yes, — 

Q Would that be fair enough? 

A — exactly. 

Q All right. So you can have actually a blunt 

trauma, everything else being equal, that would 
result in marks like that but do no damage to the 
cartilage or break the nose? 

A Yes, that is correct. 

Q Okay. And safe to say, then, that you can 

actually have something that would, to a casual 
observer, look like a scrape or a cut but would 
actually be produced by just a straight, blunt 
force applied perpendicular to the skin? 

A Well it would have to be applied in a way that it 
injures the top layers of skin to look like an 
abrasion? 

A Right. Now, and, of course, you realize that a 

suggestion is being made that handcuffs would have 
done that, or that's one theory that's being 
proffered here. If I was to suggest to you that 
there would be a variety of ways that these could 
be applied to a part of the body, such as the 
nose, would you agree that there's certainly more 
than one way that these could be applied to the 
skin? 
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A Yes, and I've already testified to that. 

Q Okay. And find it interesting to note that what 
we're looking at here appears to be lines that do 
go from the left-hand side of the nose, on the top 
and angle down and go right across to the right 
side of the nose? 

A Yes. 

Q Okay. So you wouldn't think, I suppose in one 

way, that that would be — or could be made by 

just a straight application to -- I was going to 
ask for volunteers, but I think we'll just work 
with perhaps my finger as a nose. A straight 
application like that would not extend all the way 
around the nose like that, is that fair? If it 
was just straight on — onto the nose like that, 
you would have two marks there that wouldn't 
extend on either side of the nose? 

A It depends on, as you said, how the force is 
applied. So if there's some — 

Q Right. 

A -- rotation at all onto the side, — 

Q Right. 

A — that's possible. 

Q Okay. So it would be possible if somebody had the 

handcuffs on and held up their hands like this and 
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had a force applied to their hand and it went 
across their nose like that, you could have the 
marks running from one side of the nose to the 
other? 

A Yes, that is possible. 

Q Okay. Or if someone who had these handcuffs in 

their hand and they were using them as brass 
knuckles and had somebody's nose like this and 
went like that, then you'd have those kind of 
marks being made as well? 

A Yes, you can have that pattern, yes. 

Q Okay. Now the suggestion is made that those marks 
were made by vegetation. And I guess the first 
cautionary question that rises in my mind, at 
least, is the fact that they are parallel? 

A Yes, they are. 

Q If we have a look at the vegetation, and if you 

have in front of you photograph 15 of the eight- 
and-a-half-by-elevens? 

A Yes. 

Q That is a photograph of, essentially, the pocket 

that Mr. Stonechild's face rested in. There's 
virtually no snow at the bottom of that pocket and 
you see quite an array of vegetation, is that 
true? 
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A Yes. 

Q Okay. 

A Yes. 

Q And I have a little bit of difficulty looking at 

that and seeing two pieces of that vegetation that 
are perfectly parallel. Do you agree that that's 
— I mean — 

A Yes. 

Q — we are certainly constrained by the photograph 

but — 

A I understand what you're saying and I agree. But 
don't forget, he fell face down into it so the 
weight of his face pushed all of these into the 
position that they're in. 

Q Okay. 

A You're not seeing the position of these stems as 
they were before he fell. 

Q Okay. Well that brings me to another point. If 
you could look at photograph 14? 

A Yes. 

MR. CURTIS: And — would you put that up 

please? Okay. 

Q And certainly you and I have a better vantage 

point looking at this photograph than the screen 
there. But we don't need to, I suppose, be too 


Volume 42 




8220 


Exam E. Lew 
by Mr. Curtis 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


precise about saying that the vegetation occurs 
several inches below the surface of the snow, is 
that fair enough? 

A It looks like it, yes. 

Q Okay. So if we assume for the moment, and I'm 
certainly not conceding this, but if we assume 
that essentially Mr. Stonechild did what's quite 
often referred to as a face plant into the ground, 
you would agree that his face would have to travel 
through several inches of snow before it hit that 
vegetation? 

A Well it depends on whether there was snowfall 
after he had collapsed in that position. 

Q Okay. And if I was to suggest to you that there 

was really no evidence of any snowfall on the back 
of the body when it was found, so that we don't 
have that indication that there was that kind of 
snow — snowfall after the body came to rest 
there. That being removed, we do have the fact 
that the face would have to travel through several 
inches of snow before it came to rest in that 
spot? 

A Yes, it would travel several inches before 
reaching the ground, yes. 

Q Yes. So it's certainly not going to contact 
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vegetation in a way that it would if it came to 
contact the vegetation as it was laying right flat 
against the ground? 

A Not necessarily, although it may depend on how 

hard the snow was, whether it was packed or not. 

Q All right. I wonder if I could have you look at 
photograph number 7? If we could put that up on 
the screen as well? Now this would appear to be a 
photograph of the scene where the body is being 
rolled from its original position, a half-turn 
away from its resting point? 

A Yes. 

Q And you can see from that, I believe, that there 
is a very distinct differences between where the 
face came to lay and where the rest of the body 
came to lay — 

A Yes. 

Q — as far as the amount of snow that's there? 

A Yes. 

Q And down in the bottom, just slightly right of 

centre, we have a longer area that would appear to 
be where the thigh was? 

A Yes. 

Q Okay. And there is a very distinct possibility 

that, in fact, that snow disappeared simply from 
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the body — the heat of the body as it collapsed, 
is that not true? 

A That's a possibility, yes. 

Q Okay. And that would certainly account for the 

larger area where the face fell, given that you're 
not only going to have bare skin, but you're also 
going to have the heat from the breath as well 
melting the snow? 

A Yes. 

Q Is that true? 

A Yes. 

Q Okay. And I take it when a person succumbs to a 

hypothermia, are you aware of the stages that will 
occur once they've actually lost the use of their 
limbs and collapsed to the point where they are no 
longer breathing? 

A Well I believe you mean hypothermia or -- 

Q Hypothermia, yes. 

A — decreased temperature of the body? 

Q Yeah. 

A Well I have no had much occasion in the past few 

years to study the effects of that, but I -- I'm 

sure there are stages. 

Q Okay. Suffice it say then, there is a very good 
possibility that that mark where his face came to 
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lay, the snow disappeared from body heat and 
breath? 

A Yes, that is a likely possibility. 

Q All right. So we certainly don't have a situation 
where we can say that when he fell, with any 
certainty, that his face struck the vegetation as 
we see it there right now? 

A That is correct. I'm not saying — 

Q No. 

A — that exactly. 

Q Okay. And I'm not even saying that you said that, 

I'm just trying to establish what — what's most 
likely here. So I take it we are left with no 
certainty as to whether it was established — or 
whether this mark was made by the grass or by the 
hand — or by handcuffs or some other object? 

A I've already given my opinion that the marks, 

certainly as they appear at the scene, are not 
consistent with handcuffs. Vegetation is a likely 
cause for those abrasions. 

Q Okay. But we — those — thinking that we had 

just established that the handcuffs, when applied 
in a certain way in blunt trauma, given that we do 
have two strands that are parallel here, could 
result in those marks on the nose? 
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A I testified that applied in a certain way, 

handcuffs can produce abrasions on the nose, but 
not with the characteristics as shown in the scene 
photographs. 

Q Okay. And I'm sorry, those characteristics are 
again? 

A As I testified this morning, they are straight and 
they are fairly — fairly narrow and sharply 
defined. Whereas abrasions that could be caused 
by handcuffs are due to scraping back and forth. 
The abrasions would be wider and not so much line 
like — so narrow and line like. 

Q Okay. Did we not just agree though that the — 
that these marks could be caused by something 
other than scraping back and forth, but could be 
caused by an object such as this being ground in 
across somebody's nose, that type of blunt trauma, 
I think we referred to? 

A No, not to produce these types of — not to 

proceed this type of abrasion that we see on the 
nose at the scene. 

Q Okay. And I'm sorry, the difference would be 
again? 

A If you look on photograph -- it was one of the 
previous photographs. Oh, perhaps photograph 
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number 9. You see the two red marks. They're 
fairly straight, they're well-defined, they are 
narrow. And I testified this morning that there 
is one part of the handcuff bracelet that is 
capable of producing abrasions like this; however, 
the spacing or the distance between the teeth that 
I saw on the handcuff this morning and the 
distance between these two abrasions are not the 
same. There is a smaller distance between the 
teeth on the handcuff than there is between the 
abrasions on the nose. 

Q Well certainly the — and the serrations on this 
handcuff are on a single strand, not a — not 
separated by any space, the way the marks on the 
nose are? 

A No. I think you're misunderstanding me. If you 

look at each of the edges of those little teeth — 

Q M' hm. 

A — if you were to scrape that across skin, all you 
would see is where the points of the teeth contact 
the skin and there would be a space in between 
those edges of the teeth. 

Q Right. Okay. But had we not established that the 
marks on the nose could be established by 
something other than scraping across, it could be 
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a blunt trauma that could be not enough to break 
the nose, not enough to cause cartilage damage, 
but could certainly damage the skin? 

A Let's — there's a little miscommunication here. 

I was talking about abrasions in general and how 
they could be caused by handcuffs — 

Q M' hm. 

A — and I was not referring to this type of 

abrasion, which is not your ordinary abrasion. 

It's not like a skinned knee, it's not like a road 
rash, it is produced by some very specific, 
probably rather pointed objects. The scrape that 
I was talking about that could be produced by 
rubbing a metal handcuffed bracelet across the 
nose would be broader, and would not be so line¬ 
like or so well defined. Along with the blunt 
trauma that's required to produce an abrasion in 
that setting, you would probably get some redness, 
you may get some swelling if the rubbing is hard 
enough. And neither one of those two features are 
seen in the photograph at the scene along with the 
abrasions. 

Q Well I wonder if we could just have a look at 

photograph number 8. And if we could have that on 
the screen as well please? Now you and I looking 
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at that, I think we can establish, first of all, 
that there are several markings on the face, is 
that correct? 

A Yes, that is correct. 

Q Okay. And although we are somewhat constrained by 

two-dimensional aspects here, it would appear that 
the majority of those marks are on the right-hand 
side of the face which has that kind of creased 
look in it? 

A Yes. 

Q And the left cheek appears relatively smooth? 

A Yes. 

Q All right. Now in the autopsy photograph there, 

photograph 41 — maybe we should have that up 
again too please? Judging from that photograph I 
think we again get fairly clearly the fact that 
the left cheek is relatively unmarked, relatively 
smooth? 

A Yes, compared with the right. 

Q Okay. And the right cheek has still some markings 
in it, but they are certainly not as pronounced as 
the photo at the scene, the indentations aren't as 
deep? 

A That is correct. 

Q Okay. And they have somewhat dissipated all 
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together, I might even suggest, or very close to 
it, whereas the mark across the nose has become 
more distinct? 

A Yes. 

Q Okay. Now doesn't that suggest the possibility 

that the marks on the nose were made by different 
objects than the markings on the cheek? 

A No, we're looking at two entirely different 

lesions. The marks on the nose are abrasions 
where layers of skin have actually been scraped 
off. The indentations on the right cheek are 
simply that, they're indentations where no skin 
was removed at all. And you'll note even that in 
photograph 9 there are indentations that are 
parallel and almost linear on the right cheek that 
almost look like a continuation of those two 
abrasions on the nose in that they're going from 
left to right and slightly downward. 

Q And I'm sorry, I can't see those. Whereabouts are 
you finding those? 

A On photograph 9 — 

Q Yes. 

A — you see the two scrapes on the face — 

Q Yes. 

A — on the nose? 
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Q M' hm. 

A If you would draw a line from the nose straight 

onto the cheek along the lines — along the angle 
of the abrasions, you will see two linear 
indentations that are almost parallel and look 
like they could almost be a continuation of the 
abrasions on the nose. 

Q Well — 

A I — 

Q I guess when I -- I think you're right, I do see 
two lines that are almost parallel. They're not 
quite parallel, — 

A Right. 

Q — and that could be extensions from the marks on 

the nose, but we have no way of confirming that, 
is that right? 

A That is correct. 

Q All right. 

A And then you have other indentations on the right 
cheek that are almost at right angle, going from 
the top of the head towards the — I guess towards 
the feet, so in an upright position. And not only 
that, you see a piece of vegetation lying on the 
face that has been, maybe, slightly displaced. 

But it's — it would certainly be consistent with 

Volume 42 




8230 


Exam E. Lew 
by Mr. Curtis 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the lines of indentation on the right cheek. 

Q Right. It doesn't — 

A And if -- 

Q I'm sorry. 

A I'm sorry. And, in fact, thee is a piece of 

vegetation that is embedded in a smaller abrasion 
on the right cheek, just below the right eye. in 
photograph number 9 you can't see the abrasion 
very well because it's covered by the piece of 
vegetation that's embedded in that abrasion. 

Q The abrasion on the cheek? 

A Yes. 

Q Doesn't that all just go to say that that makes it 
less likely that this vegetation caused it, given 
that the abrasion on the nose are so deep, so 
different and they extend — at least the top one 
does, extend quite a bit on the left-hand side of 
the bridge of the nose? 

A Well, no. In the context of the scene, you have 
one area of the body and you have the face in one 
area on the ground where essentially the terrain 
is the same, they're in a clump of vegetation. 

And you have other marks on the face that are 
similar to, but maybe not as deep as, the 
abrasions on the nose. On the other hand, after 
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by Mr. Curtis 

the body was removed to the morgue for autopsy, in 
photograph 41, after the abrasions have had a 
chance to dry off you start seeing those abrasions 
on the right side of the face. Granted they are 
smaller and certainly not parallel as the 
abrasions on the nose. But in other autopsy 
photographs I noticed very tiny, line-like 
abrasions on the left side of the face that were 
— although they were not in close proximity to 
each other, they were also parallel with each 
other. 

Q Well did you measure them? 

A There was no need to. You can see that they are 

abrasions, you can see they're parallel. You 
don't need to measure them to describe them like 
that. And — 

Q Well if we're going to do it with mathematical 
precision, you're going to use the term 
"parallel", then I think a measurement would be 
required? 

A I think that — if I were to show you the 

photograph, I think that with your naked eye you 
can see that they are parallel. 

Q Well with my naked eye I could certainly see a lot 
of things that look like they're very close to 
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8232 Exam E. Lew 

by Mr. Curtis 

parallel, but I mean we are dealing with the marks 
on the nose that have been — 

THE COMMISSIONER: Why don't we put up the photograph 

so that. Doctor, you could demonstrate what you're 
saying. 

A Let me find it. My Lord. Photograph 39. Now just 
trust me that these are abrasions. There is one 
abrasion that's longer right here. 

Q M' hm. 

A There is another abrasion that's more superficial 
and is shorter right here. You can see that 
they're both going from upper to lower and from 
the back of the head towards the front of the head 
and they are both what we call curvilinear, they 
are slightly curved, and they look parallel to me. 
If you were to draw the upper abrasion and draw it 
out so that it would be longer, you can see that 
they're more similar than they are now because 
then they will be of similar length as well as 
orientation. 

Q M'hm. But you can't really be asking, with all 
due respect, anybody here to conclude that those 
two lines are parallel, given that we're dealing 
with a two-dimensional photograph of a curved 
surface? 
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A Well we can take measurements if you want, but 
they certainly look parallel to me. 

Q Well -- and then we're into the whole realm of 
photogrammetry and the need to do a little more 
technological work before we start measuring these 
types of things? 

A Well to — in all honesty, I did not measure these 
abrasions on the nose. 

Q No. 

A They look parallel to me — 

Q Yeah. 

A — and you know, forensic pathologists take 

measurements too. We take measurements every day 
in our work. We don't need photogrammetry to 
determine that something is parallel on a body. 

Q No. But that's what I'm suggesting, are you 

asking us now just to look at that photograph and 
say two-dimensional photograph, curved surface, 
these are parallel lines. You and I can say they 
look parallel, but we don't know that? 

A Well if it looks parallel, it certainly is — 
there's a good chance that they are parallel. 

What else could they be? 

Q Well I'm just thinking of looking at a photograph 
of a — from standing on a train track and you -- 
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8234 Exam E. Lew 

by Mr. Curtis 

and you take a picture, I mean it looks like that 
railroad track comes to a point somewhere down the 
road? 

A Yes, you're right. 

Q That's what it looks like? 

A Yes, you're right. We're not dealing with such 

distances on a body, we're dealing with a distance 
of several inches. 

Q Okay. But we are still dealing with a two- 
dimensional photograph of a curved surface? 

A Yes, it's slightly curved, although, you know, 

most sides of the face are fairly flat until it 
gets to the cheek bones or to the jaw. 

Q Yeah. And we were talking about a cheek bone 
area? 

A Yes, that area. 

Q So I guess your evidence would be we are to 

conclude that somebody fell in the snow, which 
appears to be several -- maybe six to eight inches 
deep and got two perfectly parallel cuts on their 
nose, one extending down the left side and one 
extending down the right side of the nose. And 
then they're breathing and the heat of their body 
melted all of the snow so that we have a look at 
what we have in these photograph, which would be 
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fairly, almost dense vegetation, is that right? 

Is that the most — 

A Your scenario is consistent with the findings, 
yes. 

Q And I think you said this morning that the — if 
it was handcuffs it would cause bruising, is that 
right? 

A I said that handcuffs applied in a certain way can 
cause bruising. 

Q Okay. But handcuffs applied in another way would 
not cause bruising? 

A That is correct. 

Q Okay. Does the temperature — I mean I'm thinking 
of bruising quite often occurring, oh, I don't 
know, 12 hours, 24 hours after you have contact 
with something so that whether or not bruising 
occurred may well have something to do with, one, 
the temperature of the skin and, two, whether 
death occurred before the bruising — before the 
blood came to saturate that particular area? 

That's — 

A You're absolutely right, and that's why there's no 
bruising perhaps around the abrasions, because 
they occurred so shortly before death. 

Q Okay. So it could have been a trauma blunt enough 
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to cause bruising, but the bruising just wasn't 
allowed to occur because it was interrupted by 
death? 

A No, these abrasions look so superficial I do not 
believe that they were caused in a manner that 
would produce bruising. 

Q Just to move to the area of the marks on the hands 
of Neil Stonechild. I guess you noticed that, or 
you made note of -- I think you said the markings 
were pale, there was a lack of a vital reaction 
and I guess one — certainly one indication, or 
one cause of that lack of vital reaction is the 
fact that the heart has stopped beating so you 
have no blood circulation? 

A Yes, that is correct. 

Q Okay. What if the hand was nearly — was near 
freezing, it was that cold? 

A Well in that case I'm not sure, but it is possible 
it would look very similar to this. 

Q And would that be because certainly when the hand 
gets that cold the blood has a tendency not to go 
that far because it doesn't want to get frozen 
absolutely? 

A In layman's terms that's sort of a good way of 

putting it, because when your skin is exposed to 
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cold, your blood vessels clamp down, they shut 
down to prevent the flow of blood from going out 
to the extremities of the body and trying to keep 
the blood and the heat more towards the central 
portions of the body where the vital organs are. 

Q Okay. And if I could just refer you to photo 
number 19? And if we could put that up, Mr. 

Stack, please? 

A I think you noted that the indent was pale and I 

guess we've got a couple of explanations for that. 
You were also suggesting that the strand — or 
the — 

A Striations? 

Q Well if we could just deal with the — what I'll 

call the -- I guess the lateral lineation across 
the hand. You were suggesting that it appears to 
vary in width, is that — 

A Yes. 

Q Okay. Now again, you are suggesting, then, that 

this is varying in width and I think you yourself 
had mentioned that there are limitations in 
dealing with two-dimensional photographs? We are 
not able — 

A They're — 

Q — to -- I'm sorry — we're not able to have the 
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hand in front of us to rotate, we don't have a 
computer-generated model of the hand that we could 
rotate, so you are basing your assessment that the 
width is varying just on your observation of a 
two-dimensional — again, a two-dimensional 
photograph of a curved object? 

A Yes, that is correct. It is the photograph of a 
hand that's even closer than life-size. 

Q I'm taking it that this part of the — of the hand 
where the hand joins the wrist here, and I'm 
sorry, I don't remember the technical term and I 
don't think we need to go there, but this is a 
part of the hand that's fairly flexible, is it 
not, I mean, as far as compressibility would go? 

A Compressibility? 

Q Well, it's not a -- like it's not a solid chunk of 

bone? 

A It is almost. I guess it depends on how much 

adipose tissue or subcutaneous fat you have under 
the skin but — 

Q Okay. 

A — you can't compress my wrist very much. 

Q With the — and of course we're dealing with a 

situation where handcuffs would be involved. If a 
person was struggling with their -- with their 
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handcuffs, assuming they had them on, or even 
doing something — you're familiar with the term 
"stepping out of the cuffs," or you — 

A I'm sorry? 

Q Stepping — stepping out of them, where you have 

them behind you and some people that are certainly 
more agile and maybe shorter than I am can somehow 
get them — 

A Yes. 

Q — around to the front? 

A Now that you've described it, yes, I'm familiar 
with that. 

Q Okay. And neither of those cases, I mean 

certainly a handcuff can move, depending on how 
tight it is, from the wrist area into that area 
where those marks are made, is that not true? 

A Yes, that is true, depending on how tightly they 
were applied in the first place. 

Q Okay. And also factoring in the — maybe 

"compressibility" is a bit of a — an over¬ 
statement, but I mean given the number of joints 
and the spacing and the tendons and the muscles 
here, there is some room for -- for a person to 
certainly not get them off of their hand unless 
we're -- have very unusual hands, but to move them 
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82 4 0 Exam E. Lew 

by Mr. Curtis 

past the point where they would first come to 
rest? 

A Yes, I know what you mean now. Yes, you can 

squish your fingers together, you know, a bit and 
make your — the area of your hand smaller, just 
like women trying to get off a tight bracelet. 

Q Right. Now, you were talking about the — the 
striations which, I guess, are running, as you 
say, perpendicular or across the lineation we're 
looking at there? 

A Yes, they're running along the length of the hand, 
in other words, from the wrist towards the 
knuckles. 

Q Now, these striations are — and I must admit I'm 
having a little difficulty seeing them. I 
wonder — 

A I can demonstrate to you on the photograph and, of 
course, I know you're not a forensic pathologist, 
so these fine details may not be obvious to you. 
They are better seen in some of the photographs 
than in others. But with the eye of faith there's 
some — 

THE COMMISSIONER: This isn't going to mean anything 

to anybody else. What I'd suggest you do is use 
the wand and just identify the areas you're 
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82 41 Exam E. Lew 

by Mr. Curtis 

speaking about and Mr. Curtis is going to go back 
to the microphone so we're all part of this 
process. 


THE 

THE 

THE 

THE 


WITNESS: Now, admittedly, these are very 

subtle, fine details, but that's my job, to pick 
up detail. 

Q MR. CURTIS: Okay. And I appreciate that, and I 

was going to get to that part, Mr. Commissioner, 
where I'm back here but — because I couldn't see 
it when she did it before on the screen, but if 
you wouldn't mind, please. Doctor. 

A Yes, the area that I'm looking at would be sort of 
starting from around here and moving up to about 
this area here. 

Q Okay. 

COMMISSIONER: So you're looking at the — if I 

can put it this way, the — 

WITNESS: The thumb site. 

COMMISSIONER: — indentation. 

WITNESS: Yes. 

COMMISSIONER: In it's — in the middle portion of 

the indentation. 

WITNESS: I am looking right inside the 

indentation itself. 
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THE COMMISSIONER: Right. 

THE WITNESS: The indentation runs from side to 

side, whereas these striations run at right angles 
from the wrist towards the fingers. 

THE COMMISSIONER: Right. 

Q MR. CURTIS: These striations are essentially, I 

think what looks like to me as like wrinkled skin. 
Is that fair — is that a — 

A Oh, that's very fair. 

Q Okay. 

A Wrinkled skin meaning subtle indentations in the 

skin that are more subtle than the main 
indentation across the back of the hand. 

Q And I think you're — the significance of these 
striations to you was that cuffs -- handcuffs 
wouldn't leave striations, which I take it is to 
suggest that the smooth metal on a — on a — on a 
handcuff wouldn't indent the skin, is that fair? 

A Yes, that is correct. 

Q Okay. But if that looks like wrinkled skin, is it 
not possible that if the handcuffs were being 
struggled with and moving further down the hand 
and bunching up the skin, essentially, that you 
would have wrinkles that look like that? 
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82 43 Exam E. Lew 

by Mr. Curtis 

A No, I described them as regular striations. They 
are parallel -- 

Q Okay. 

A — and within those striations that are three to 
four millimetres apart there are finer striations 
that are approximately one millimetre apart. And 
wrinkled skin does not wrinkle in such a — such 
an organized fashion. 

Q Okay. And I'm — and I'm sorry, you're talking 
about the regular. Did you measure that? 

A No, I — 

Q Okay. 

A I estimated. 

Q Okay. So this is just an observation that they 
appear to be regular to your eye? 

A Yes. 

Q Okay. 

A And perhaps a better demonstration of this would 
be in photograph 26. This is a — I guess a 
colour enhancement of the area. I had not used 
this technique before, but the university has this 
technology. 

Q Okay. I have — I have 26 in front of me which — 

A And, again, this is subtle. 

Q Okay. And you're talking about regular 
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striations. I'm sorry, again, I'm having 
difficulty. I see a regular pattern sort of 
running parallel to these two curved marks here. 
These two curved marks are the lineation we're 
looking at sort of running on top of the wrist, I 
take it? 

A Yes, yes. 

Q Okay. 

A Now the — 

Q Now — 

A I'm sorry. The striations that I'm talking about 

are right along the left side of that band in the 
darker blue area, and what you see are fine lines 
that cross it almost at right angles. 

Q I feel like I'm looking at a poster right out of 
the psychedelic '60's here. I can't see that. 

A I can't argue that point. 

THE COMMISSIONER: Finally something you've agreed on. 

Q MR. CURTIS: All right. Well, let's — let's — 

let's start with -- okay, there we have number 26. 
All right, well, if you promise not to hit me in 
the eye with that laser there. I'll -- 

A I'll be very careful. 

Q — ask you to point them out to me. 

A I don't want to blind you. This pale area here is 
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82 4 5 Exam E. Lew 

by Mr. Curtis 

the indentation we see in the regular photographs. 
The area I'm talking about is right along here. 
Now, with the eye of faith you can see pale lines 
going across there at regular intervals. The 
natural skin wrinkles run from side to side. 

Q All right. Well, I apologize. I see something 
that looks like pale lines apparently running at 
intervals that are far from regular, so perhaps — 
I might just leave that for now — 

A That's fine with me, too. 

Q — that particular analysis. If they are so — so 
regular, then have you in your experience in — 
anywhere —— run across the plastic — some people 
call them plastic cuffs, like they're something 
that might be used — 

A Yes. 

Q — a single strand to tie — 

A Yes. 

Q — tie hands up? Okay. Now — and you've 

encountered those before in your experience — 

A I've seen them used. 

Q — professional experience? 

A Yes, I've seen them used. I've seen them used to 

tie up bodies before they were bagged and disposed 
of. 
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82 4 6 Exam E. Lew 

by Mr. Curtis 

Q Okay. Now, do you recall what those looked like? 
Like my recollection is that they have little 
indents on them so that when they're pulled each - 
- each -- each tug will result in some kind of 
click so that they'll lock into place? 

Essentially they're — they're corrugated, I 
guess, to some extent. 

A I don't — don't remember offhand exactly what 
they look like. They're fairly long. They're 
sort of pale — 

Q Yeah. 

A — pale yellow white. 

Q Right. 

A And they're plastic and they're approximately — 
they're not as wide as half an inch, but wider 
than one quarter inch. 

Q Okay. 

A I believe. 

Q Yeah. 

A I don't remember any specifics on the patterning 
of that — the plastic. 

Q Okay. And — and I'm afraid we're probably 

compelled to acknowledge that there might be more 
than one type of them and different manufacturers, 
and certainly some are going to look different 
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than others but — 

THE COMMISSIONER: Is there any suggestion whatsoever 

that any sort of alternate handcuff was involved 
in any circumstances here? 

MR. CURTIS: I don't think any more or less, 

Mr. Commissioner, than the suggestion that regular 
handcuffs might have been applied around the 
hands. I am given to understand that these types 
of plastic cuffs are not unusual and, in fact, 
some officers will carry them in their — in their 
hat in case they have to do more than one cuffing 
job in a situation. They're not unheard of. I'll 
put it that way. 

THE COMMISSIONER: In any event, you're not 

experienced with this sort of thing, so — I 
gather from what you're saying, is that right? 

THE WITNESS: That is correct. I have more 

experience with regular metal handcuffs. 

Q MR. CURTIS: Okay. So you're unable to say one 

way or the other whether these plastic things 
would be able to cause the type of striations that 
you are seeing in the — in the photographs. 

A That is correct. 

Q Okay. And I take it, I mean it's quite obvious 
from several of these photographs that — that 
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Neil Stonechild had his hands well inside the 
sleeve of his jacket. 

A The photographs do show that, yes. 

Q Okay. I'm sorry, maybe just for ease of reference 
here, if we could have a look at photograph number 
8 of our eight and a half by elevens. 

A Yes. 

Q Now, I think photograph number 8 indicates a 

number of things, one, that Neil's hands are well 
within the sleeves of his jacket. 

A Yes, I agree. 

Q Okay. So we — we pretty well have to rule out 
his jacket making those marks on his — on his 
wrist, is that fair? 

A That looks fair to me. 

Q Okay. And I think it's fairly obvious as well 

that his next layer of clothing appears to be what 
I think is often referred to as a lumberjack coat 
or — or something like that, a plaid coat that's 
generally thick cotton, fairly soft. 

A It looks like it, yes. 

Q Okay. And then there is some possibility that 

he's got a t-shirt on. We can see a white — 

A Yes. 

Q — a white stripe. Now, I'm having a little 
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82 4 9 Exam E. Lew 

by Mr. Curtis 

difficulty, I think, concluding that his clothing, 
given that it would appear that the only thing 
that would possibly be around his wrist or wrist- 
to-hand area would be that soft cotton lumberjack 
coat if we assume that the t-shirt is short- 
sleeved, and we've already established that the 
sleeves of his jacket are not anywhere — are not 
capable of making those marks given — given where 
they are. Is that — is that fair? 

A Let's put it this way. We are not able to 

correlate because we don't have photographs of the 
clothing or the clothing available to compare 
with. 

Q Okay. So basically we're just not able to say for 
sure whether or not Mr. Stonechild's clothing made 
those marks on his wrist? 

A We're not able to say which item of clothing made 
those marks, that is correct. 

Q Or — or in fact if — if — if any of his 

clothing did, given as we don't know what he's 
wearing here. 

A That is correct. 

Q Okay. And I think you did agree as far as whether 
or not the marks on his nose could produce any 
bleeding, that it's very difficult to tell looking 
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at a photograph with its two-dimensional aspects. 
Is that a fair recap of what you said earlier 
today? 

A Yes, although they look superficial. 

Q But unable to come to any positive conclusion? 

A I cannot say definitively, but they look 
superficial. They do not look deep. 

Q I'm interested in the — the fact that the lips — 
I think you said this morning that there are 
certain body parts that, without fail or for the 
most part, turn black postmortem? The lips and 
scrotum and did you say a certain — 

A The tip of the tongue. The tip of the tongue, the 
whites of the eyes if the eyelids are left not 
tightly closed, the whites of the eyes can also 
turn colour. 

Q Okay. Now, do you -- I think I heard you to say 
that the research or at least your expertise is 
suggesting that that happens pretty much 
invariably. Do you know, like why does that 
happen? 

A Because the tissues dry out and in so doing they 
just turn colour. 

Q Okay. 

A It's just nature. 
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82 51 Exam E. Lew 

by Mr. Curtis 

Q Okay. But I mean all tissue dries out, I suppose, 
at death and I'm just — 

THE COMMISSIONER: But wasn't your explanation that in 

these instances there was a lubrication process 
that went on, and when a person dies and the 
lubrication process stops, the lubricated areas 
dry and then there's a colouration change. 

THE WITNESS: That is accurate. My Lord, 

especially the lips and the eyes. The scrotum 
is — 

THE COMMISSIONER: She explained that. 

THE WITNESS: — is slightly different, but it 

happens in the scrotum as well. 

Q MR. CURTIS: Yes, slightly different in that 

everything else being equal, there's not a 
lubrication process there, is that fair? 

A Well, there — there is hair on the scrotum and 

it's possibly that natural greases associated with 
hair follicles — 

Q M' hm. 

A — might partially lubricate that area, plus that 
area is usually kept in close quarters close to 
the skin and usually covered by clothing. 

Q M' hm. 

A And is usually a part of the anatomy where it's in 
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close contact with other areas of the body. 

Q Okay. Well, what about — what about in between 
the toes then? I guess what I'm getting at here, 
does it have something to do with the — with the 
skin type as well because certainly the skin on 
the lips, the skin on the scrotum and other 
genital areas, and certainly eyeballs are just a 
different — well, they're a different colour, for 
one thing, and they're — they seem to be more 
sensitive in one way, in layman's terms, than 
other skin area. Does that have something to do 
with it? 

A Oh, I'm sure it does and you were very astute in 
pointing that out, yes. 

Q Okay. So then it would certainly appear then, 

given that all the other markings on Mr. 
Stonechild's face kind of faded, but these two 
marks on his nose became darker, that there was 
something about the skin on that nose that was 
different than the skin anywhere else on his face? 

A Not really. It depended on the type of injury 
that was on the nose as compared to — 

Q Precisely. 

A — the indentations on the other parts of the 
face. 


Volume 42 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


8253 Exam E. Lew 

by Mr. Curtis 

Q Okay, that's what I mean, like it was sufficiently 
traumatized that — those two markings were 
sufficiently traumatized that they — that's why 
they changed colour -- 

A Yes. 

Q — postmortem? 

A That is correct. 

Q And those are the only markings on the face that 

were so traumatized? 

A There were other smaller abrasions, as I've 

pointed out, but these are the two most prominent 
abrasions. 

Q Okay. Just a bit on — on photogrammetry. I 

think this morning you had mentioned that, I guess 
on the one hand that you hadn't heard a whole lot 
about it, but on the other hand you had heard of 
it being applied in certain applications, I think, 
as far as buildings go and/or -- there was a 
medical application as well, was there not, where 
it was — 

A Yes, it's my understanding that some forensic 

odontologists have used photogrammetry to help in 
evaluating bite marks. 

Q Okay. And would you agree that you could make the 
comparison to the —; I guess the advent of DNA 
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8254 Exam E. Lew 

by Mr. Curtis 

analysis. When it first was proposed you had the 
medical profession, let's just say for example 
50/50 of them going this is unbelievable, this is 
trickery, this is, you know, not reliable at all, 
and you had another percentage saying, well, it's 
reliable, let's give it a try. Is that fair 
enough? You always have — when something new 
comes up you're always going to have that kind of 
parting of the ways until it gets well 
established. 

A Yes, I agree. 

Q Okay. I'm sorry, you had so much good to say I 
was writing real fast. I can hardly read my 
writing here, but — 

A I can refresh your memory. 

Q You had in your report, I think, given — and 

we're back to the handcuffs or the marks on the 
hands, conceded that those striations could have 
been caused if the handcuffs were placed over 
clothing, is that correct? 

A I cannot rule out that perhaps a handcuff was 

placed on top of clothing after death to produce 
that indentation. 

Q After death? 

A It's a postmortem indentation. Are we talking 
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about the mark on the wrists? 

Q Right. 

A Okay. 

Q Okay. And had we — had we gotten to that point 
where we concluded that it was postmortem or done 
when the hands were sufficiently cold and/or 
nearing freezing that — and death might have 
followed close on the heels of that, that the mark 
would be virtually the same? 

A I — in my opinion I believe that this was post¬ 
mortem because there were other marks on the 
abdomen that looked so similar. It was from the 
weight of the body pressing down on the hands and 
the abdomen. 

Q We are talking about the marks on the hands, are 
we? 

A Yes. 

Q Okay. Well, I'm -- I guess that's where — where 
I'm at then. What would be, as far as timing 
goes, the radical difference between the marks on 
the hands and the marks on the body if the marks 
on the hands were made when the — when they were 
sufficiently close to freezing and death followed 
shortly thereafter? Would you be able to identify 
with any precision differences in those marks? 
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1 A Perhaps not. I don't know. 

2 MR. CURTIS: If you.'11 just bear with me, 

3 Mr. Commissioner and Dr. Lew, I just need a quick 

4 review here. Thank you. Dr. Lew, I hope that 

5 wasn't too tedious, but I'm done with you -- or 

6 that's all the questions I have. 

7 THE WITNESS: Thank you. 

8 MR. CURTIS: Thanks very much. 

9 THE WITNESS: Thank you. I'm ready to enterain 


10 


more. 



11 MR. 

HALYK: 


You won 

't be disappointed. 

12 MR. 

HALYK, 

, examinincr: 



13 

Q 

Dr. Lew, I've 

already 

introduced myself this 

14 


morning. And 

. you came 

into this matter by 

15 


happenstance. 

I guess. 

because you happened to be 

16 


here for a conference 

with a couple of other 

17 


people or doctors and 

-- and the police captured 

18 


you and took 

you away 

to see if you agreed with 

19 


them, right? 



20 

A 

I guess I was 

in the right place at the right 

21 


time. 



22 

Q 

Or the wrong 

place, it 

depends how we see it. 

23 

A 

Yes. 



24 

Q 

In any — in 

any event 

, you took a look at the 

25 


photographs along with 

Deputy Wiks and two other 
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medical doctors, correct? 

A Yes, that is correct. 

Q And you were quick to offer an opinion that it 

wasn't handcuffs that caused these marks. Isn't 
that right? You did that the same day you took a 
break from the meeting. 

A It — if -- if that was the recording, then 
possibly that's accurate. I don't remember 
exactly what was said during that meeting. 

Q Well, you — you — you were at a meeting that 
Deputy Wiks happened to be at, and it's dealing 
with abuse — 

A Yes. 

Q — child abuse, and you took a break for how long 
to go take a look at these photos? 

A Oh, no, we finished the — we finished our part in 
the presentation before we left the auditorium to 
go to the station. 

Q And three of you went together? 

A Yes. 

Q And Deputy Wiks? 

A We met Deputy Wiks there. 

Q Okay. And he set up a computer with the 
photographs. 

A I remember a laptop, I think. 
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Q Yeah, and — and before you -- before you left 
that day you had already ventured your opinion, 
that is, that it wasn't handcuffs that caused 
these markings on this body. 

A Possibly. 

Q Well, you did, not possibly, didn't you? 

A Well, if you tell me I did, then perhaps I did. I 

do not recall. I did not take notes. If there 
was an audio recording that can prove that, I 
would concede to that. 

Q Well, I -- I thought that you had agreed to that 
this morning, but in any event how long did you 
see those photographs for when you came to your 
conclusion? 

A You mean how long — 

Q Yeah, how long did you look at them — 

A — did it take to look at them? Well, a few 

minutes. 

Q — before you gave that opinion? A few minutes. 

A Perhaps a few minutes. It wasn't hours, I don't 

believe. 

Q No. And so in a few minutes you had your opinion. 
Now, then you went back to Florida and the police 
were obviously anxious to follow up and get your 
opinion on a more firm basis, correct, because 
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they got a hold of you right away. 

A Apparently so, yes. 

Q Yeah. And even before you left town they said, 
oh, goodie, goodie, we'll get you back — or not 
quite those words, but the essence being we're 
sure pleased to hear your opinion. Doctor, we want 
you back. Correct? 

A That may have been said. I -- 
THE COMMISSIONER: Or in any event, they expressed 

interest in having you follow up. 

THE WITNESS: Yes. 

THE COMMISSIONER: Right. 

Q MR. HALYK: And — and — and did you come to 

your fee understanding at that time or was it 
before you left? 

A I'm not being paid. 

Q You're not being paid? 

A My expenses are being paid. 

Q Just your expenses? 

A Yes. 

Q And nothing -- nothing else in terms of fees? 

A I have not asked for any fees. 

Q And you won't be asking for fees. 

A I — I may not be asking for any fees. 

Q You may not or you will not? 
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A I have yet to decide that. 

Q I see. And — 

A Although you might know before I do. 

Q Well, you mean the City Police weren't interested 

in talking to you as to whether you were going to 
cost any money? 

A I don't remember that. I usually do my 
consultations for free. 

Q I see. And that's because you work with police 
forces. 

A No, I don't. I work for the Medical Examiner 
Department, which is an independent department 
under the county — under the county government. 

Q Well, you see, I want to be clear about this fee 
arrangement because we often have understandings 
with informants and stuff, depending on how your 
evidence goes we'll decide how much you get paid, 
or you'll get paid after you give your evidence. 
It's not one of those situations? 

A No, it is not. I've never heard any discussion 
with regard to that. 

Q Well, okay, I'm still not clear. Are you charging 
them or are you not? 

A As of this moment I am not charging them. 

Q And the reason you're not charging them as of this 
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82 61 Exam E. Lew 

by Mr. Halyk 

moment is what? 

A Oh, for love of my work. I usually do my 

consultations for free, except for one location in 
the Carribean. 

Q And you charged for the one in the Carribean? 

A Yes, because I have to fly there. I do the 

autopsy. I hand out — write a three-page, legal- 
size autopsy report before I get ready for the six 
o'clock flight back in the morning. 

Q Okay. And so I — I appreciate that and if that's 
so, that's great, like if -- if somebody from the 
family side had gotten a hold of you first and 
wanted to talk to you, you would have come here 
for free as well? It doesn't matter which side it 
was. 

A Well, I am — this is not my jurisdiction and the 

— the police got a hold of me first, so I don't 
know what the other situation would have been. I 
usually do not take private cases. 

Q All right. Now, before I go any further, it's 
like the phone-in shows, there's a couple of 
questions were passed up from the public here, so 
I should ask you those and put them out of the 
way. How many cadavers have you seen frozen with 

— given the circumstances you've experienced or 
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witnessed or gave evidence on? 

A The one that I remember most is actually 
ironically in the Turks and Caicos in the 
Carribean. 

Q Sorry, go ahead. 

A A man was killed and the body was put into their 

freezer and by the time I arrived the body had not 
been out of the freezer long enough for it to 
thaw. So we set about trying to warm the body to 
thaw the body, returned a few hours later and it 
was still very much frozen internally, but I did 
the best that I could under the circumstances with 
a frozen body. 

Q Okay. So — so the answer is that you've seen one 
frozen body? 

A I have seen — the one that I remember best is 
that one, yes. 

Q Okay. And did you give evidence on that one? 

A No, I have not yet. 

Q Okay. And the other part of the — the second 
part of the question is, are you a handcuff 
expert? 

A No, my — my expertise is in forensic pathology, 
which is the documentation and interpretation of 
injuries. 
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82 63 Exam E. Lew 

by Mr. Halyk 

Q Okay. And the last question, does the temperature 
make a difference when a blunt object is forced on 
the skin? Does the temperature make a difference, 
and I think you've dealt with it in part, but I 
think we'll have you clarify that. 

A Do you mean when the body is cold and a blunt 
object is — 

Q Yes. 

A — inflicted on the skin? 

Q Yes. 

A It depends on how cold. If the body is frozen, 

then, of course, it may make a difference as to 
how deep the injuries can be. 

Q And if -- if -- if the body is sort of at a cold 
state, not frozen, that is, the person is not yet 
dead, that may make a difference as well. 

A Yes. 

Q And you've, I think, indicated that, in fairness, 

in your earlier testimony. Now, I think there's 
some disagreement. There's a reference here to 
cartilage not being damaged to the nose. I don't 
think, with respect, that that's clear from 
anybody's evidence in terms of the autopsy or 
anything else, or after the body was exhumed. So 
are you working on the assumption that there was 
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no damage? 

A Unless there is documentation or somebody saying 
that there was trauma, I am assuming that there 
was no trauma. 

Q And why do you assume that? 

A Why should I assume that there was trauma? 

Q Well, you see, you're not here for one side or 

another. You're — 

A That is correct. 

Q — you're a Commissioner witness. 

A Yes. 

Q And to try to assist all of us — 

A Yes. 

Q — okay, with your expertise that you have 
indicated that you have. 

A Yes. 

Q So when you're making assumptions, you know, the 

assumption shouldn't always be that the police 
weren't involved and that there weren't handcuffs 
involved, unless there's a basis to come to that 
conclusion, correct? 

A I am answering questions as they are posed to me, 
and based on my examination of the evidence that 
has been provided to me. 

Q Yeah. And — and — and you see, you've got to 
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understand why there might be some degree of 
skepticism. You're back in farm country, all 
right, and there's lots of farm folk out there 
who've seen lots of grass, lots of hay. Okay? 

A Yes. 

Q And — and — and they've fallen down in the snow 
lots of times face first and I don't think any of 
them have ever seen two parallel cuts across the 
nose. They would think that that was a bit of a 
joke, with the greatest of respect. Do you not 
see the difficulty of suggesting that this boy's 
injuries were caused by grass that cut exactly 
parallel across his nose? 

A Well, perhaps that situation has not been 
encountered by any of the people that have 
listened to this inquiry or -- 

Q Well, tell me. Doctor, how many times have you 
seen anything close to that, two parallel cuts 
across the nose caused by grass? 

A Perhaps not by grass, but by many other objects. 

Q Well, of course there could be many other objects. 

A Yes. 

Q But — but I'm asking you when is the last time 
that you ever saw any damage to a body that was 
caused — anything similar to this that was caused 
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by blades of grass? 

A I do not remember. 

Q Never, correct? 

A I do not remember. I've done thousands of cases. 

I do not remember. 

Q Yeah, and — but none like that? 

A Not — not one exactly like this, no. 

Q No, and — and — and in looking at the 

photographs, you obviously can't see any blades of 
grass in the photographs that would have caused 
that damage, like there weren't any serious twigs 
or trees in that area, correct? 

A Well, we are working from photographs and the 

orientation of the grasses and stems were likely 
disturbed by the body falling down on to it. 

Q Yeah, but — but, again, there's — there's — you 
can see the photos as well as I can and we can put 
them up on the board again, but there's absolutely 
no indication of any significant pieces of wood or 
twigs or tree that might cause those cuts. All 
there is, is grass, correct? 

A Well, in the scene photographs there are areas in 
the terrain where there are thicker pieces of 
vegetation that look like stems. 

Q And — and how many cases have you seen where 
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1 stems, which are grass of a type, stems cause that 

2 kind of damage to somebody's face? Have you any 

3 cases like that? 

4 A I may have seen, yes. 

5 Q You may have? 

6 A Yes, I -- I can't remember from all the cases that 

7 I have done. 

8 Q Okay. Now, you talk — you talk about the 

9 handcuffs and you're not a handcuff expert? 

10 A That is correct. 

11 Q And you're not pretending to be a handcuff expert? 

12 A No, I'm not. 

13 Q Okay. We've got lots of police officers here to 

14 help you. 

15 A That's good. 

16 Q Would you be adverse to putting one on your wrist? 

17 A No. 

18 THE COMMISSIONER: Are you sure about this? 

19 THE WITNESS: I see he has the key there. 

20 THE COMMISSIONER: Why do you think I asked the 

21 question. Doctor? 

22 THE WITNESS: Should I trust this man. My Lord? 

23 THE COMMISSIONER: But seriously, you don't — of 

24 course you can, but seriously, you don't have to 

25 be subjected to demonstrating this. If you want 
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we can get one of the peace officers here to do it 
if you'd rather. 

THE WITNESS: If Mr. Halyk would like me to put 

it on -- 

MR. HALYK: Yes. 

THE WITNESS: — I will offer him the opportunity 

to handcuff me. 

Q MR. HALYK: Well, I appreciate that. But just 

— just — and the police officers here, if they 
don't mind being of assistance here, if necessary, 
but — but just go ahead, you want to put it on 
yourself? Just put it on your right hand. Is 
that as tight as you want it? 

A Well, I don't want it on at all, but if you want 
it tighter — 

Q Can it go tighter? 

A Yes, it can go tighter. Do you want me to put it 
on as tight as it can go? 

Q Okay. Now — now, do you mind if I just touch the 
cuff? I'll try not — 

A Sure, sure. 

Q — to touch you. Okay. Now, can that be pulled 
against there? 

A Yes, it can be. 

Q And if I was pulling on you, if I had you with one 
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cuff and I was pulling on you — 

A Yes. 

Q — there would be pressure points very similar to 
the points shown right there. 

A It can be, except this is higher up on my hand 
than on Mr. Stonechild's hand. 

Q Yeah, but if I was pulling hard I'd be pulling 

that cuff down and you'd be pulling back against 
it. 

A Yes, I would — 

Q If you were resisting. 

A Yes. 

Q And then it would be exactly where it is on 
Stonechild's hand, right? 

A Well, I'm not sure that it would go down that far 
with -- 

Q Well, pretty close, wouldn't it? Now, I'm giving 
you a scenario as a hypothetical and I know that 
you want to be fair, witness. The hypothetical 
being that if Stonechild was resisting, an officer 
pulling him by the other cuff, in other words, 
it's not on the other hand — 

A Right. 

Q — you would get that cuff mark in a very similar 
position to what's on the hand. 
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A Yes, if the cuff was loose enough to be down in 
that position, yes, there could be a mark. 

Q Yes, and so I'm -- I'm asking you to visualize the 
possibility. Now, you see, you don't know what 
happened here, do you? 

A No. 

Q And I don't, okay, and the Commissioner is the 
only one who will know, but we don't know right 
now. So let me just put it to you this way: if 
he was in that police car and was resisting, the 
police will take one cuff off and get him out of 
the car and take the cuffs off. 

A Yes. 

Q He's resisting going out because they know he's 
going to be thrown out in the middle of nowhere. 

A Yes. 

Q And he's pulling back and resisting. 

A Yes. 

Q If they're pulling — 

A Yes. 

Q — on the cuff, you might well get the kind of 
mark that's shown on the wrist then. 

A Yes, that's possible you would get some sort of a 
mark, yes. 

Q Yes, and in that location. 
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1 


A Yes. 


2 


Q Okay. Now 

— now we can take the cuff off, thank 

3 


you. 


4 


A Okay. 


5 

MR. 

HALYK: 

Maybe one of the police officers — 

6 


I'd appreciate it. 

7 


A Thank you. 


8 

MR. 

HALYK: 

Thanks. 

9 


Q MR. HALYK: 

Now you've got the police officer 

10 


who's pulling on him, gets him out of the car. 

11 


then with the other one holding him, takes the 

12 


cuff off. 


13 


A Yes. 


14 


Q Gets it off 

his hand. 

15 


A Yes. 


16 


Q And then when it's off his hand it's unlocked. 

17 


The police 

officer just goes like that at 

18 


Stonechild, 

grazing, rolling — 

19 

THE 

COMMISSIONER: 

And you're demonstrating that he 

20 


swings — 


21 

MR. 

HALYK: 

Cuffs. 

22 

THE 

COMMISSIONER: 

— the cuff across the face of Mr. 

23 


Stonechild. 


24 

MR. 

HALYK: 

Right. 


25 


Q 


MR. HALYK: 


That would leave possibly the exact 
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marks that you have. 

A It could leave marks across the nose, but as I 
explained earlier, the type of abrasions that 
we're seeing at the scene, which is the most 
accurate depiction of the abrasions at the time of 
death, are not consistent with any part of the 
handcuff except for those little teeth, which are 
able to scrape across the skin in such a fine 
manner to leave thin linear marks. 

Q Well, you know, I hear what you're saying and, of 
course, that's your opinion. 

A Yes, it is my opinion. 

Q And, as I say, thousands may disagree, but that's 
your opinion. The point is that you don't know, 
you've never run any experiments with this, this 
was in a rolling, glancing motion and just clipped 
the end of the nose as to exactly what marks that 
would leave. You don't know. 

A I have a good idea. 

Q You have a good idea — 

A Yes. 

Q — but you don't know. 

A No, I've never tried it on anyone. 

Q No, and — and can I have the photograph that 

shows the cuffs over the nose? Have you seen this 
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photograph before? 

A Yes. 

Q Now, Doctor, you know you're the one who said, and 
I agree with you, that pseudoscience isn't 
everything, common sense is sometimes a whole 
bunch, too. 

A Yes. 

Q Correct? 

A Yes. 

Q And what do you think the odds are of having 

handcuffs. Peerless handcuffs like we're talking 
about here, happening to fit so perfectly in the 
cuts across the nose? Like think about the odds 
and think about common sense. 

A Yes, we are imposing one picture on top of another 
picture. 

Q Right. 

A Okay. And already you have some sort of a 

discrepancy there in that I don't know whether 
that's life-sized handcuffs or — 

Q Well, let's assume they are. Let's assume the 

evidence is that they are life-sized handcuffs. 
They're like regular Peerless handcuffs. So can 
you think of any other object. Doctor? Can you 
help me? I mean I think of, you know, two 
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toothpicks. I think of two blades of grass and I 
think of two straws and I think of two whatevers. 

A Yes. 

Q Or one something and think of the odds of being 

able to create that scenario where it fits like a 
glove. What do you think the odds are? 

A That brings up another type of trauma. 

Q In another case. 

A Yes. Now, I totally agree with you that the odds 
are so low against something like that happening. 
That's why it's very, very important to have a 
forensic pathologist testify as to the type of 
wound on the nose. Right now a child could tell 
you that. A child could tell you that the 
handcuff could make — 

Q Is a perfect match. 

A — that mark. Yeah, exactly. Right now we are 
playing a game of Sesame Street. Which one of 
these is not like the others? In another case — 
and actually which one of these is like the 
others? Any person, including a child, would be 
able to pick out that object amongst other objects 
that could produce that. 

Q Yea, and it — 

A Now, the type of lesion that's actually on the 
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nose — 

Q Yes. 

A — is not the type of lesion that could be 

produced by the double strands of the smooth metal 
of the handcuff bracelet. 

Q Let's — and — and that's your opinion — 

A Yes, it is. 

Q — and I can indicate it's not everybody's opinion 

and we'll talk about that a little more probably 
after the break. 

A Okay. 

Q But if you said to your child or whoever it was 
that you're playing Sesame Street with, it might 
be somebody like me, and you said, here's this 
one, but I want you to understand, child, this 
wasn't what caused the cuts that are perfectly 
matched, it was a couple of grass blades. What do 
you think the child would say? 

A We are not — we are not actually playing that 
game. We are playing this for real, which is 
why it's important that — 

THE COMMISSIONER: Are you — are you confident 

to speculate as to what a child is going to say 
faced with that hypothetical? 

THE WITNESS: No, I am not. My Lord. 
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1 MR. HALYK: I was just following along with the 

2 example that she'd given. My Lord. 

3 THE COMMISSIONER: Well — 

4 MR. HALYK: The Sesame Street came from her, 

5 with respect. 

6 THE COMMISSIONER: I'm having enough trouble with 

7 everything else aside from Sesame Street, Mr. 

8 Halyk, so — 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. HALYK: Would this be a good time to take 

the break? 

THE COMMISSIONER: Yes, it would, and I'm sure the 

Doctor wouldn't mind having a break. 

MR. HALYK: Thank you. 

(PROCEEDINGS ADJOURNED AT 3:32 P.M. & RECONVENED AT 4:00 

P .M. ) 

Q MR. HALYK: Dr. Lew, you'll be pleased to know, 

along with everybody else, that I won't be that 
much longer. In — in terms of the handcuffs if I 
can get back to them for a very brief moment, you 
assumed smooth edges, and I don't know how old 
these cuffs are, but I'm going to ask you to agree 
with me that there are several what are called 
pitted — pit marks in — in that's sharp. 

A You have to be careful. 


25 


THE COMMISSIONER: 


You're not dramatising that by any 
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chance, are you, Mr. Halyk? 

THE WITNESS: Oh, no. 

Q MR. HALYK: If — if you'd look maybe I'm — if 

you'd feel around the edges there — 

A Yes. 

Q — on the inside? 

A Yes. 

Q Can you feel the sharp points in there? 

A Yes. 

Q Pitted. 

A There's a little bump here, yes. 

Q Yeah, and there's — there's more than one if you 

go around all of the — from the inside. 

A Yes. 

Q So we don't know, you know, which cuffs caused the 
problem here with Mr. Stonechild, if any, and we 
don't know how old they were or how pitted they 
were, so that may be a factor too? 

A It could be, depending on the handcuffs. 

Q And it could be a factor, as well, in terms of 

when you were talking about the lines that also 
sort of went down the -- how would I describe — 
how do you describe those little lines that — 

A Striations. 

Q — nobody can see, but you can? 
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A I would hope that there are other people that are 
able to see them. 

Q Are there? 

A I don't know, but I can, and if I can, my eyes are 

not great, I'm wearing contacts. If I can see 
them — 

Q We should all see them? 

A --I'm sure there are other people that can see 

them. 

Q All right. Well, we accept that — that you see 
things that maybe some of us don't. That's all 
right. 

A Yes. 

Q And in terms of the markings that you see, could 
that be caused by pit marks, by this pitting? 

A Not so many of them and so regularly. 

Q Okay. But, you see, the other thing that I'm 

thinking is if we have the posts in there that I 
hypothesized for you, I mean, you — you've got to 
have pressure going towards the front of the hand 
and that's going to cause the rubbing and would 
cause the markings too? 

A It could. 

Q It could. Thank you. Now, do you know Dr. 

Michael McGee who's the — also a forensic 
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pathologist? 

A No, I do not. 

Q Do you know of him? 

A I believe he may be the pathologist that had given 
a consult report on this case. 

Q Sure. So you've heard of him or somebody has told 
you about him? 

A Yes. 

Q And — and I'm told that he — he doesn't believe 
the abrasions to the nose are consistent with 
being caused by twigs or branches. He indicates 
they are too straight and too parallel. He 
indicates that they're most probably caused by a 
formed edge. He described a formed edge as one 
that is prepared, created or machined such as a 
block of wood or a piece of metal. Now, if — if 
we assumed that that's something that he said, 
could you possibly find your way clear to agreeing 
with him on that? 

A Yes. 

Q Thank you. I'm told that he also indicates with 
respect to the time of the compression mark based 
on — based on the arm -- hand, the right hand — 

A Yes. 

Q — that — that it's not possible to estimate the 
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time of the compression mark based on its 
appearance. "The accepted method of determining 
the age of the injury requires histological 
evaluation of tissue collected at the time of 
autopsy." Now, if — if he indicated that, would 
you find yourself able to agree with that? 

A Not wholeheartedly, because the forensic pathology 
community knows how notoriously difficult it is to 
age injuries. 

Q Okay. And — and so certainly the accepted method 
would require a histological evaluation? That's 
the accepted method? 

A No, I would not say that. 

Q Okay. So you would disagree with him on that if 
that's what he says? 

A Yes. 

Q Okay. And you have indicated in your evidence, 
and I'm not quite sure how you put it so let's 
check it out, about whether there was any blood on 
the clothing of Neil Stonechild or, I would 
assume, other bodily fluids, and did I hear you to 
say that there was no blood on his clothing? 

A We will never really know, but I do not see any 
blood on the clothing, and nobody has said 
anything about the presence of blood on the 
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clothing. 

Q Okay. Well, you — you haven't seen something 
that we have, that is the clothing, have you? 

A No, I have not. 

Q You have not done an examination to see if there 
was any blood or any other bodily fluids on the 
clothing. 

A That is correct. 

Q And — and do you — has somebody led you to 
believe that they did do an examination, 
appropriate examinations to determine if there was 
blood on the clothing? 

A I do not know if anything was done but I don't 
remember anybody telling me that — 

Q Yeah. 

A — that was done. 

Q So — so I -- I don't — you're not assuming for 

the purposes of your evidence that there wasn't 
blood, are you? 

A No. It's just that I do not see blood on the 
clothing. 

Q Right. And — and there are accepted methods of 
— of sometimes you might not even see blood with 
the naked eye, correct? 

A That is correct, if something has been washed. 
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Q Yeah, and sometimes you need — you need to have 
other methods, and there are what methods to 
determine if there's blood or body — bodily 
fluids? There's light examination, correct? 

A Yes. There are other techniques used by the 
laboratory. 

Q Yeah. And just let me show you. I've just got my 
photos mixed up here. I'll only be a minute. Now, 
that's an enlarged photo. Have you seen these 
more-enlarged, if I can use that term, photos? 

A I believe I have. 

Q And just — just take a look at the right sleeve, 

the right cuff of — of Mr. Stonechild's jacket. 

A Yes. 

Q Do you see a red substance there? 

A I see a brownish-red substance, yes. 

Q That could be blood? 

A I can't tell for sure. 

Q No, I -- I can't tell for sure either as we can't 
examine it, but it could be blood. 

A I cannot rule that out. 

Q Yeah. So in — indeed there may be blood on the 

clothing of Neil Stonechild based on what you seen 
right there? 

A On this photograph. 
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1 


Q 

Yes. Well, 

I can show you others that show the 

2 



same thing. 

but it has the makings as — as 

3 



possibly blood. 

4 


A 

I can't rule it out from this photograph. 

5 

MR. 

HALYK: 


Right. I wonder if could have that 

6 



marked as an exhibit. 

7 

THE 

COMMISSIONER: 

P-190. 

8 

CLERK: 


Thank you. My Lord. 

9 

EXHIBIT P- 

-190: ENLARGED PHOTOGRAPH NUMBERED SI213(58) 

10 


Q 

MR. HALYK: 

The number it's got is SI213(58). 

11 



Just before that's marked, you see where — where 

12 



his facial 

imprint is in the — in the snow there? 

13 



Do you see 

some spots there that could be blood as 

14 



well? 


15 


A 

Yes. They 

look sort of orangey — orangey-yellow. 

16 

THE 

COMMISSIONER: 

Is this the enlargement of 17? Is 

17 



this the one with the insert or not? 

18 

THE 

WITNESS: 

It is not with an insert. 

19 

THE 

COMMISSIONER: 

It may be 13? 

20 

MR. 

HESJE: 


That one is not an enlargement 

21 



as some of 

the previous photographs (inaudible). 

22 

THE 

COMMISSIONER: 

I beg your pardon? 

23 

MR. 

HESJE: 


That is an enlargement created by 

24 



the RCMP. 

It's not the same, exactly the same as 

25 



the one that you have in front of you — 
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% THE COMMISSIONER: I see. 

2 MR. HESJE: — the photographs. 

3 THE COMMISSIONER: So this is a different enlargement? 

4 MR. HESJE: It -- it's prepared from the same 

5 negatives, the original 44 photographs of the 

6 scene and autopsy, well it's obviously of the 

7 scene, but they did a further enlargement of it. 

8 THE COMMISSIONER: All right. 

9 Q MR. HALYK: And that — that too could be blood 

10 that's in the snow — 

11 A With — yes, with — 

12 Q — just where his face — 

13 A With all fairness, it looks the same colour as 

14 some of the surrounding twigs and another patch 

15 close — on the snow close to the right thigh. 

16 Q So — 

17 A And compared with the colour of the shirt, it 

18 looks more brown than the shirt. 

19 Q But we don't know, do we? 

20 A No, we don't know. 

21 Q And it would have been helpful if those who were 

22 at the scene would have determined whether there 

23 was blood at the scene and on the clothing? 

24 A Yes. 

25 Q That — that would be the best evidence, wouldn't 
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it? 

A Yes. 

Q Thank you. Doctor. Now, one more item in terms of 
the — what I'll call the handcuff marks, what 
you'll call something else on the right wrist. My 
learned friend dealt with clothing and — and 
pointing out that there really weren't any items 
of clothing that — that apparently or obviously 
would cause that marking. And then the other 
thing that I'd ask you about is if it was clothing 
wouldn't you expect to see the similar kind of 
markings on the other arm as you do on the right 
arm? 

A No, not necessarily. You can pull one sleeve down 
quite far, the other one could be rolled up to 
your elbow. No, you can't — you can't say that. 

Q Okay. And likewise you can't say whether it was 
because only one cuff was on or two cuffs because 
that depends on whether one cuff was on or was not 
on? 

A In my opinion the mark on the right wrist was not 
a handcuff mark. 

Q Yes. And — and I'm sure your opinion will be 
fully respected and I thank you for your help. 

A Thank you. 
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MR. ROSSMANN: Mr. Commissioner, I wonder if I 

could ask one question arising out of Mr. Halyk's 
exam? 

THE COMMISSIONER: Well, let's hear the question 

first. 

MR. ROSSMANN: I just wanted to ask Dr. Lew, Mr. 

Commissioner, whether she was aware that when Dr. 
McGee made the comments that Mr. Halyk cited — 

Mr. Halyk cited, he had not had the opportunity to 
view the enhanced photos that the U of S 
Department of Anatomy made. 

THE COMMISSIONER: Do you know anything about that? 

THE WITNESS: No, I do not. My Lord. 

MR. ROSSMANN: Thank you. 

MR. FOX: I didn't rise when the witness was 

asked about the statements that were made by Dr. 
McGee, and again because we don't have Dr. McGee's 
report or his evidence and I'm almost left in a 
position where do I now start reviewing with her 
the Cansay that we got — 

THE COMMISSIONER: But — 

MR. FOX: — from Dr. McGee, and I don't 

propose to do that, but I think you understand the 
point I'm making. 

THE COMMISSIONER: I understand that, Mr. Fox. I 
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don't know what McGee was told. I don't know what 
the parameters were of his assignment or what he 
subsequently provided as a report or anything 
else. 

MR. FOX: Thank you, Mr. Commissioner. 

THE COMMISSIONER: Right. 

MR. FOX: The — the only other question was, 

and this arose out of the cross-examination of Mr. 

Halyk, this was the question about the witness — 
was put to the witness about the handcuff -- or 
the mark on the wrist possibility being caused by 
one cuff being removed and then Mr. Stonechild 
being pulled out of a car with one cuff on and one 
cuff off, so to speak. I -- that's a bit of a new 
theory, I hadn't heard that suggested that that 
may have happened, but certainly nobody asked this 
witness any questions about that or put that to 
her. So there was one question I wanted to ask 
her — 

THE COMMISSIONER: All right. 

MR. FOX: — about that theory. 

MR. FOX, further examining: 

Q Dr. Lew, I'm Aaron Fox and I'd asked you some 

questions earlier. You heard — do you recall the 
reference of the questions that Mr. Halyk put to 
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you about the handcuff, one handcuff being put on 


your hand and then the other cuff being used to 
sort of pull you ahead, that sort of thing? 

Yes. 

And whether or not there might be an indentation 
mark left on your hand — 

Yes. 

— in that regard. Looking at, if -- if we can 
assume that occurred while the person was alive in 
the sense of trying to pull him out of a police 
car or something of that nature, would that cause 
the marks to be postmortem marks? 

No. He was alive at that time so they would not 
be postmortem, they would be antemortem. 

And the marks that you've observed in these 
photos, at least in your opinion, are postmortem 
marks? 

Yes. 

And secondly, if that happened to cause — if that 
procedure was carried out, one handcuff was on and 
the person being pulled, would that explain the 
striations that you've observed in the photographs 
of the mark? 

No, the handcuff bracelet would still be smooth 
for the most part. 
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MR. FOX: Thank you. Those are all the 

questions I had on that, Mr. Commissioner. 

THE COMMISSIONER: Mr. Winegarden, you had some 

questions. 

MR. WINEGARDEN, examining: 

Q Good afternoon. Dr. Lew. I'm Darren Winegarden, I 

represent Mr. Roy who is one of the witnesses in 
these proceedings. 

A Yes. Good afternoon. 

Q I have a few questions that I wanted to ask. 

Firstly the comments you made were that, and it 

was at the end of your report actually. The quote 

at the end of your report says, "Physical evidence 
and common sense prevail over pseudoscience." Is 
that right? 

A Yes. 

Q So I just say let — let's take a look at some of 
that physical evidence. Now I wonder, Mr. Stack, 
if we could see picture number 18? And this is a 
photograph of Mr. Stonechild lying face down, I 
believe. This would be from the original 
photographs. Quite clearly we can see that Mr. 
Stonechild is laying face down. His face appears 
to be in the area that we've seen described as an 
area that's void of snow and there's vegetation 
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there beneath; is that right? 

Yes, I'm trying to find the photograph. Yes. 

Okay. And so you can see where his body is 
positioned, his — it looks to be his left elbow 
is touching the ground and so on. His right 
shoulder would be touching the ground on the other 
side? 

It certainly could be, although I can't see the 
right shoulder. 

Well, there's several good photos for the next one 
I would like you to turn to, and that would be 
from the University of Saskatchewan enhancements. 
Yes. 

Photograph number 2, if you could turn to that 
photograph. 

Yes. 

Now, this photograph is a picture of Mr. 

Stonechild and it looks as if he's just been 
rotated onto his back following the previous 
photograph that we just looked at. 

Yes. 

And if you'll look to his left shoulder you can 
see that there — there appears to be some sort of 
a letter on his — on his jacket. It might be an 
"A", I can't say for certain, but it looks like to 
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me like an "A". There's — beside that there's 
some snow. 

Yes. 

In the photograph it appears as if that snow is 
stuck to his jacket; is that fair to say? 

Yes, to his right shoulder. 

Right. And then beneath his right shoulder in — 
in the photograph you can see that there's an area 
that would correspond with where his right 
shoulder would have been in the previous 
photograph, and that — and that spot is empty of 
snow; is that fair? 

Yes. 

Okay. And then right beside that empty spot 
there's a place that appears as if that is where 
Mr. Stonechild's face was positioned; is that fair 
to say? 

Yes. 

Beneath Mr. Stonechild's lower limbs in this 
photograph you can see that there's an empty spot, 
there's no snow there, but along his thigh you can 
see that there's snow stuck to his thigh there; is 
that fair to say? 

Yes. 


So then the snow that's missing in that photograph 
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can be accounted for by being stuck from the 
ground to his shoulder, coming from the ground to 
his thigh, but there's no snow on his face; is 
that fair to say? 

That is correct. 

And that snow, where would you think that snow 
would be? 

I believe one of the other attorneys, possibly Mr. 
Halyk, had mentioned the possibility that he -- 
the warmth of the face and the warmth of the air 
that he breathed out possibility melted that snow 
under his face. 

Right. So commonsense would dictate then, you 
know, commonsense would dictate there was snow 
there when he landed and that snow melted and 
disappeared. 

Yes. 

Okay. And how deep that snow is I guess you can't 
say; is that fair. Doctor? 

It looks like several inches. 

Right. So there could have been — there may well 
have been enough snow there to cushion his face 
from the ground, from the vegetation and so forth; 
is that fair? 

Possibly, depending on how hard it was packed. 
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Right, but you can't say because you weren't there 


to see that snow? 

That is correct. 

But commonsense would dictate that there was snow 
there; is that fair to say? 

Yes. 

Now, I wonder if you could turn to photograph 
number 9 in the University of Saskatchewan 
photographs. 

Yes. 

Now, you — you had indicated earlier on the right 
portion of Mr. Stonechild's face on his cheek 
there does appear to be some form of a blemish 
there; is that — is that fair to say? 

Yes. 

And that blemish, you said that situated somewhere 
at the centre of the blemish is a piece of 
vegetation? 

Yes. Which blemish are you talking about? 

The one it would be beneath and to the right of 
his eye? 

Yes. 

Of his right eye. 

Yes. 

You can't say whether that's vegetation though. 
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can you. Doctor? 

A It looks like vegetation. 

Q But you haven't seen it? 

A No, I have not seen it. It looks like the other 
piece of vegetation on his face. 

Q Does it look the same colour as the piece of 

vegetation that's clearly lying across his cheek? 

A It is slightly darker than the long piece of 

vegetation. I hope you're not suggesting that all 
vegetation is the same colour. 

Q No, I'm not suggesting that at all. But I'm 

saying that you're a — you're a doctor, right, a 
person of science; is that fair to say? 

A Yes. 

Q And — and you haven't touched that — that item. 
You've not done any tests on that item, have you? 

A That is correct. 

Q So you can't say whether that's part of an old 

cut, an old scab, or a piece of vegetation, can 
you. Doctor? 

A Are you looking at the yellowy-brown piece stuck 
to his right cheek? Yes, that is a piece of 
something stuck to his face. 

Q Right. 

THE COMMISSIONER: Do you — do you have your light 
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sabre so you can point out what you're talking 
about? 

THE WITNESS: The photograph is a bit washed out 

in the area that we're talking about, however I 
believe it's right here. 

Q MR. WINEGARDEN: I believe that's correct. But 

you've never done any tests on that material to 
say that that's vegetation. 

A No, I have not. 

Q In fact, you were never present anywhere in the 

room with Neil Stonechild, whether he was alive or 
dead; is that correct? 

A That is correct. 

Q So you would have no evidence at all, scientific 
evidence, to say that that's vegetation, and it's 
merely how it appears to you in a photograph; 
isn't that fair? 

A That is correct, just like the other piece on his 
cheek. 

Q Right. Now, you were talking with Mr. Halyk and 
you mentioned the cuts that appear on Mr. 
Stonechild's nose and we can see they are clearly 
apparent there. You said that's the best evidence 
is the immediate evidence that you would see in 
that circumstance; is that fair? 
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I — what I said was this was the best and most 
accurate depiction of this particular injury. 

Best and most accurate? 

Yes. 

Well, I wonder — 

Certainly not as — certainly not — the same 
injuries are certainly not accurately depicted in 
the autopsy photograph of number 41. 

Okay. Well, I wonder if we could look at — at 
autopsy photograph number 39. 

Yes. 

I hope you'll appreciate that I don't have a copy 
of that photograph. We weren't disclosed of it as 
a witness. But if it comes on the screen then 
I'll be able to indicate what I'm — Now, that is 
a photograph that depicts Mr. Stonechild lying on 
his back, it's a photograph from the left, and you 
can clearly see his nose exposed and held up — 
held upward. 

Yes. 

And the cuts on his nose are clearly apparent to 
you; is that fair to say? 

Yes. 

There's — there appears to be an indentation that 
goes down along each of the passing cuts; is that 
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fair to say? 

Yes, that is postmortem drying. 

Postmortem drying? 

Yes. 

Making the flesh bulge out? 

No, making the flesh depressed. There's a little 

— there's a defect where the top layers of skin 
have been taken off. 

M' hm. 

That's why that area is depressed relative to the 
level of the skin around it. 

Okay. Well, let's talk about that depression for 
a second. Now, there's different kinds of cuts. 

We heard some evidence from one of the good 
doctors who've come before the Commission, and 
they said that there were different kinds of cuts. 
You have the kind of cut with a scalpel -- 
Yes. 

— that — that would — that would cut the skin 
very cleanly. 

Yes. 

You have maybe a jagged object, and I think that 
you're talking about a jagged edge of the 
handcuffs — 

Yes. 
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— the sharp edges of the handcuff that could 
cause a less precise cut — 

Yes. 

— if I can say it that way. And I think you -- 
that — that one of the good doctors mentioned 
that there's the kind of a cut that would come 
from the blow of an object that is relatively 
blunt but yet sharp enough because of the nature 
of the impact of the blow would still cause a cut. 
Yes. 

And you've heard of cuts like that? 

Yes. 

Is there a name for those kind of cuts, do you 
know? 

He may be referring to cuts made by the blade of a 
propeller or a machete blade which is sharp but 
still can be not as sharp as a razorblade or a 
knife. Those we call chopper-type injuries which 
are between blunt and sharp force. 

Right. And there's other kinds of cuts, isn't 
there? Like, there's a — there's a cut that you 
can get from something that's — it's moving very 
quickly but is relatively light; is that fair? 

Yes, cuts can be made in any number of ways. 

Right. So some — something with a relatively 
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slight mass, even though moving very quickly, can 
cause an impact cut because of the rapidity of the 
movement, how quickly it's moving; is that fair? 
Yes. 

All right. And a great deal of force can be 
impacted by something moving quickly but which is 
relatively light? 

Yes. 

And that could cause, and I'm going to ask — 
sorry. I was just going to indicate that — that 
photograph. So if we think about a pair of 
handcuffs now, if those handcuffs are moving 
relatively quickly but lightly, so swung in a — 
in a relatively — relatively quickly over an arc, 
impacting the nose very quickly but relatively 
lightly, do you think that they could make that 
kind of an impact and that kind of an impression? 
No. 

You don't think so? 

No, when you look at the scene photographs you 
would have to find me an edge on those handcuffs 
or a pair of handcuffs which could make those 
linear abrasions that, I guess that distance 
apart. 

Well, I -- I can show you the part. On the inside 
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of those handcuffs is a relatively sharp edge, on 


the inside of both of those handcuffs. 

Yes, but that's that particular handcuff. You 
don't know whether any other handcuff would have 
had that. Yes, I felt that before when Mr. Halyk 
showed me. 

Well, those are the kind of handcuffs that the 
Saskatoon City Police would have, and so it would 
be a pair of handcuffs that were similar in nature 
to those handcuffs that may have caused that sort 
of an injury? 

Yes, I'm -- I'm scraping that — with that area 
against my own skin. 

And I'm not talking about a scraping injury like 
that, I'm talking about if the handcuff were 
quickly swung. So, for example, if the handcuff 
were on one — a person's one cuff and they were 
trying to put it onto his other hand but he freed 
his arm and swung his arm in that fashion very 
quickly trying to free himself and that handcuff 
lit on the end of his nose very quickly, could it 
make an impact like that? 

No, you are practising forensic pathology. You do 
not have — 

I'm trying to talk about commonsense. 
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Commonsense is one thing but your line of 
reasoning has, I guess, reduced it down to the 
analogy I gave before with Sesame Street, "Oh, 
this looks like this so it's got to be this, 
right?" without any consideration of the type of 
injury that it is, and that's why you need a 
forensic pathologist so that the testimony that is 
given by a non-qualified person is not dangerous 
in that it is inaccurate. 

Well, I'd like to walk down Sesame Street with 
you, but I'm sure that I'm going to run into 
trouble with My Lord if that — if that were — 
were done. So I just — what I'd like to say is 
if something is moving very quickly, it could 
cause that kind of an injury, could it not? 

No. It has to have a certain type of edge to it 
that will cause the type of lesion we're seeing on 
the face of Mr. Stonechild. 

But that handcuff has that kind of an edge, 
wouldn't you agree? 

Well, I've been trying to make that mark on my 
hand, the abrasions on my hand with it. I'm not 
able to. 

Well, you're moving it backward and forward, and I 
wouldn't want you to swing it as fast as I'm 
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indicating, but if you were to — 

Well, in that case if — if it's being swung so 
rapidly so as to be able to cause these injuries, 
you would expect some — you would expect some 
bruising and redness as well. 

You'd expect to see some indentation, would you 
not? 

Yes, you may see — well, you may or may not see 
any indentation because of this — 

Because in this photograph I think you can see 
indentation. 

Yes. 

And I think — I think you can see redness on that 
nose. 

Again you're — you're confusing postmortem drying 
with the actual lesion, and I don't think you 
should be practising forensic pathology. 

Well, I'm not — I'm not practising forensic 
pathology at all, but I will say this, I have a 
young child at home and sometimes he bumps his 
head and when he does mom often says, you know, 
get the cold pack and we put that on his head and 
it relieves the swelling. 

Yes. 

Right? 
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Yes. 

And that's simple medicine, you know that? 

Yes. 

And so if we're talking about Mr. Neil Stonechild 
and he was struck shortly before his death across 
the nose and then he fell face down into the snow, 
that would be the same kind of thing that you 
would see as a medical measure that we're applying 
to our young child; isn't that fair to say? 

I — I suppose so if he died very shortly after 
sustaining that injury. 

A cold compress on a nose that received a blow, 
that would relieve the swelling, would it not? 

Yes, it could. 

Okay. So given that, there may have been that 
kind of a blow against his nose. 

Yes, but not with a handcuff. 

Not with a handcuff? 

No, not with a handcuff. 

I think you already said that that handcuff has 
got a sharp enough edge to make that kind of a cut 
on a nose. 

I've been trying, like I say, to — I said, to use 
that — that little bump that you've showed me, 
I've been trying to scrape it against my skin. 
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It's not a bump. I'm not trying — let me — let 
me focus. 

The one area of the handcuff which can produce 
those linear abrasions would be the teeth along 
this edge. Do you understand that you need a 
sharp enough edge? 

I — I do -- I do understand. And I hope that you 
can understand what I'm saying, that what I'm 
talking about is the inside part of this cuff -- 
Yes. 

-- has a sharp edge. The outside is not so sharp 
but the inside of it is. 

Yes, then he — 

On both edges. 

Then you would need both edges. 

And what I'm talking about is this swinging very 
quickly and coming in contact very quickly with 
the edge of a nose, very quickly. 

Well, I think that if — 

Because a person is swinging their hand. 

Okay. Swinging very quickly there would be some 
sort of impact on the nose, definitely, and I -- 
this is not the type of injury I would expect with 
this object, with this type of object. Granted 
the inside edges are more sharp than the outside— 
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Q M' hm. 

A -- which are blunted, but I'm not sure that 

they're able to cause these linear abrasions that 
we see on the — the nose of Mr. Stonechild. 

Q But if you were to do some experimentation, then 

you would know better; is that fair to say? 

A Well, I could. I would welcome anybody to try. 

Q Okay. 

THE COMMISSIONER: But given your description of the 

physical characteristics of the handcuffs — 

THE WITNESS: Yes. 

THE COMMISSIONER: — and the tooth edge part — 

THE WITNESS: Yes. 

THE COMMISSIONER: — it strikes me that you have said 

repeatedly that the injuries you observed can't be 
sustained by reference to the handcuff components 
or any part, save for the teeth, and no one's 
suggesting that the teeth caused the injury. 

THE WITNESS: That is correct. 

THE COMMISSIONER: Is that correct? 

THE WITNESS: Yes, that is correct. 

MR. WINEGARDEN: Well, I — I think she's just said. 

My Lord, with all respect that there's a 
possibility that that handcuff, swung fast enough, 
coming in contact with the sharp edges on the 
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inside which I indicated to her she can't say 
absolutely that it didn't cause that, and she said 
that she may have to do more experimentation in 
that regard and that she could. 

THE COMMISSIONER: Did you say that? 

THE WITNESS: I would venture that with any sort 

of — any amount of experimentation, here I am 
rubbing my thumb back and forth, back and forth, 
you know, I -- I don't think I could cut — 

Q MR. WINEGARDEN: And I — I'm not — 

A — myself in this manner to — to leave these 
injuries. 

Q I'm talking about a compression cut. 

A Compression cut, that would definitely produce 
bruising and swelling. 

Q Right, and I — and what I'm saying is I think I 
see bruising and swelling. 

A In that photograph you're looking at postmortem 
changes, I — I remind you. 

Q M'hm. That's right. If we could, there was a 
photograph that you referred to with Mr. Halyk 
that had some blood in it and you indicated to him 
that you thought there was some blood. I wonder 
if we could turn to photograph number 15, Mr. 
Stack, of the University of Saskatchewan photos? 
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Yes. 

Now, if you look at — down at the bottom of 
photograph 15 there, there's the hole and that 
would be the hole that was made by Mr. 

Stonechild's face, this one we've been talking 
about, and you can see, and not very well from — 
from what's on the screen, but from the closer 
photographs you can see fairly well that there's a 
depth to the snow, and I think this was indicated 
by Mr. Curtis. And I don't mean at all to cover 
ground that's been covered. My Lord. But beneath 
that hole you can see that there's a mark on the 
— on the ground that looks like a darker mark. 
Does it appear to you as if that might be blood? 

It could be; I don't know, you don't know. 

And as long — as long as we're guessing here 
though, I -- I'm going to guess that that's blood. 
I wonder if you could turn to photograph 11. Now 
you'll be able to see this. Oh, I apologize. 
You'll be able to see this from your photograph, 
but there are some marks and — and beneath the 
hole in the ground that was caused by Mr. 
Stonechild's face you can see that, the mark that 
we've just talked about in photograph 15. 

Yes. 
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Q And beneath that there's a small hill of snow and 
on the edge of that hill of snow you can see 
there's another mark, and that mark appears to be 
blood as well. Can you see that? 

A Yes, I can. 

Q Okay. So can you say whether that blood came off 
Mr. Stonechild while he was falling to — to his 
final repose? 

A You say it's blood, I say it's not blood. I 
think, you know, we're speculating here. 

THE COMMISSIONER: You — you agreed it was a mark. I 

didn't hear you agree that it was blood. 

THE WITNESS: That is correct. 

Q MR. WINEGARDEN: But there is a mark there; is that 
right? 

A Yes, there is a clump of something there. 

THE COMMISSIONER: She agrees there's a mark there, 

but not that it's blood necessarily. 

Q MR. WINEGARDEN: Maybe we can turn to 

photograph 14. 

A Yes. 

Q And there's another — it's a better photograph of 
that — of that spot. Does that appear to be 
blood to you? 

A No, in this photograph it really doesn't. 
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Well, we differ on that. I'd like to turn to a 
different photograph now and that's photograph 22 
from the University of Saskatchewan photos. 

Yes. 

Now, there's a mark there that we see around Mr. 
Stonechild's right wrist; is that right? 

Yes. 

Did you see any photographs at all of Mr. 
Stonechild's left wrist? 

r think we see only portions of his left wrist in 
some of the photographs. 

Okay. And that mark, you suggest, was not made by 
handcuffs; is that right? The mark — 

That's correct. 

Do you have — and you have an explanation you 
said that — what did you say that that was caused 
by, I'm sorry? 

I don't know what actually caused it, however it 
does not have the characteristics that I would 
expect from a handcuff. It varies in width, 
there's an irregular — irregularity along the 
edge near the little finger side. 

M' hm. 

There is an interruption in the pattern over in 
the pink part of the hand towards the — the 
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1 fleshy part of the hand below, and there's a break 

2 in the pattern, let me see, there's a break in the 

3 pattern of the indentation right here. It looks 

4 like there's nothing indenting the skin right 

5 there. 

6 Q But it appears to be indenting the skin beneath 

7 that break; is that fair to say? 

8 A That is correct. 

9 Q Now, I think I heard you say that during your work 

10 in Dade County that you've dealt with 600 scenes 

11 where people are dead? Is that — and you 

12 attended there; is that fair? 

13 A That's a good approximation. 

14 Q Okay. And you -- and you saw people in all kinds 

15 of circumstances: restrained, in quiet repose, and 

16 otherwise? 

17 A Yes. 

18 Q Okay. And have you ever seen their hands 

19 restrained by different — in different ways? 

20 A Yes. 

21 Q Okay. And have you ever seen flexi-cuffs used in 

22 any kind of restraint form? 

23 A Yes. 

24 Q And what are flexi-cuffs? 

25 A I'm sorry? 
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Flexi-cuffs, what are those? 

What are those? 

Yes. 

Those are plastic straps that can be used to tie 
people up, tie the wrists together, bind the 
ankles together. 

Right. And — and they're sometimes used by 
police forces. Are they used by the police in 
Dade County? 

They — yes, they may be. 

They may be? 

Yes. 

And so to your awareness sometimes they are used 
by the police there? 

Yes. 

Okay. And they would be used because they're more 
portable than handcuffs, are they? 

They are more portable. 

Okay. 

I suppose. They're less heavy. 

Well, I took the liberty to — to do an internet 
check over the lunch hour and it was suggested 
that carrying 20 flexi-cuffs is much easier than 
carrying 20 pairs of handcuffs. 

That is certainly true. 
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Exam E. Lew 
by Mr. Winegarden 

MR. WINEGARDEN: And are — so, Mr. Commissioner, at 

the lunch break I took the opportunity to attend 
to a hardware store in Saskatoon and I found an 
item that is very like a flexi-cuff, and I wonder 
if I could present this to the witness just — 
just so that we can all be four square on what 
we're talking about here? 

THE COMMISSIONER: But what evidence? Is there any 

suggestion whatsoever that something of this sort 
was ever used? 

MR. WINEGARDEN: Well, I think that the suggestion 

has come from what she said that there is a gap at 
the bottom of Mr. Stonechild's right hand where 
handcuffs were not in contact. Mr. Rossmann also 
raises this as an issue. He talked about that 
question. And that is held out as an indication 
that handcuffs were not used. 

THE COMMISSIONER: Let me ask you this question if I 

may. Doctor. If a ligature, wire, rope, cord, 
whatever, was used around the wrist, would it 
produce, assuming it was tightened greatly, would 
it produce a uniform indentation on the wrist? 

THE WITNESS: It depends on that particular 

ligature. If there is a pattern to the ligature, 
you may be able to see the pattern reflected in 
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the skin. 

THE COMMISSIONER: But I meant would the indentation 

be — around the wrist be uniform around the 
wrists? 

THE WITNESS: Yes, for the most part, if it is 

continuous around the wrist. 

THE COMMISSIONER: Well, that's what I'm saying. 

THE WITNESS: If it is not continuous then you 

wouldn't expect an indentation. 

THE COMMISSIONER: But I'm talking about a continuous 

application of a cord or ligature around the 
wrist. 

THE WITNESS: Yes, then I would expect a 

continuous circumferential indentation. 

THE COMMISSIONER: All right. 

MR. WINEGARDEN: May I proceed with my question, Mr. 

Commissioner? 

THE COMMISSIONER: Well, what is your question? 

MR. WINEGARDEN: Well, I'd like to present this to 

the witness and demonstrate to her how this — 
this type of a restraint system would leave that 
type of mark. 

THE COMMISSIONER: But is there any suggestion of any 

kind that any peace officer ever utilized this 
plastic device from a hardware store? 
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MR. WINEGARDEN: I believe there may be. 

THE COMMISSIONER: Are you — are you saying that 

there will be evidence that police officers in 
Saskatoon have been using this device to secure 
prisoners? 

MR. WINEGARDEN: I intend to try and elicit that 

evidence. 

THE COMMISSIONER: Do you know anything about this, 

Mr. Hesje? 

MR. HESJE: I had some advance notice 

that he was going out to pick out a certain object 
(inaudible) investigation, we looked into it, the 
points you raised, there just wasn't any 
(inaudible) or at least this afternoon. 

THE COMMISSIONER: Well, I'll allow you to ask the 

question because I don't want to keep Dr. Lew here 
until the week after next, but I'm going to allow 
the questions but on the strict understanding that 
you're going to have to lay the appropriate 
groundwork for calling any evidence at this late 
date with respect to this. 

MR. WINEGARDEN: I don't intend to introduce any 

separate evidence from any of the witnesses that 
are not scheduled, Mr. Commissioner. 

THE COMMISSIONER: So where is this going to come from 
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then? 

MR. WINEGARDEN: Well, my hopes it's going to come— 

THE COMMISSIONER: Your — the question you're asking 

is being asked in the abstract, and it seems to me 
you could ask the question similarly, you could 
produce a length of — of cord, braided cord, or 
coated wire, or virtually anything and ask the 
doctor to give a hypothetical as to whether this 
could produce the kind of injury that's seen here. 

THE WITNESS: Well, I — I think this — this 

item in particular, of all items, Mr. 

Commissioner, cord, otherwise, is particular 
because it has a serrated edge and it has the 
seriations [sic] that she's discussing and they 
match, and I -- and I wish to test how correctly 
they match with her assessment of what she says is 
seriations on that — in that photograph. 

THE COMMISSIONER: It seems to me that the question is 

— is hypothetical in the extreme because the 
whole purpose of her evidence — do you have 
qualifications as a forensic pathologist to give 
evidence about the application of these hardware 
devices that you see here? 

THE WITNESS: No, not specifically with respect 

to those devices, but with -- I can certainly give 
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8316 Exam E. Lew 

by Mr. Winegarden 

an opinion on the types of marks they might leave. 

THE COMMISSIONER: Well, I'm — I'm very reluctant to 

allow this to open up but, however, I'm going to 
allow you to ask the question. But I want to hear 
the question before you answer it. 

MR. WINEGARDEN: Absolutely, Mr. Commissioner. 

THE COMMISSIONER: And I take it we're not going to 

hear, then, questions about braided rope, metal or 
wire or anything else? 

MR. WINEGARDEN: Nothing of that at all, Mr. 

Commissioner. This is the only thing that I had 
time for. Now, if -- if you'll feel on the 
inside, Mr. Commissioner, I've provided a — one 
of these items for your review and it's a multi¬ 
purpose tie, it's called at the hardware store. 
It's 24 inches in length and it's an actual -- 
it's a variety that's heavy-duty. 

Q The point of the item is inserted into the hole 
and it's brought around in this fashion. As a 
restraint it's placed around the wrist and it's 
pulled tighter. As a restraint it's known as a 
flexi- cuff. Is that consistent with your 
knowledge? 

A Yes, I've not examined flexi-cuffs in detail but 
this looks like other flexi-cuffs that I've seen. 
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8317 Exam E. Lew 

by Mr. Winegarden 

THE COMMISSIONER: Do you want a few minutes to 

examine this object before you go on with your 
answer or are you prepared to proceed now? 

THE WITNESS: I — I'm prepared to answer his 

questions. 

THE COMMISSIONER: Very well. 

Q MR. WINEGARDEN: Okay. Now if you -- if you look 
at the way that I've situated this flexi cuff 
you'll note that it doesn't make a circle, it 
makes an elongated shape. 

A Yes. Have you got the serrated edge on the inside 
or the outside? 

Q On the inside. 

A Why am I not surprised? 

Q Well, I think that's — that's the way it's 
designed to hold together. 

A Yes. 

Q And I don't -- I don't like the suggestion that 

I'm trying to be misleading and — and if you feel 
that I am then you let me know, please, because 
I'm not trying to do that. Now, if this were 
tightened around someone's wrist would you not 
expect to see the kind of a gap that you see on 
Mr. Neil Stonechild's wrist? 

A There could very well be some sort of gap right 
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where it is inserted into the —■ I guess the 
holder end. 

Q Thank you. Now, just for your information I've 
taken the liberty of measuring the width of this 
device and it's three-eighths of an inch. And I'd 
just like to return to page 4180 of the 
transcript, Mr. Commissioner, and that's during 
the examination of Mr. Robertson who's a 
photogrammetric expert, and he measured the marks 
that we see on the wrist of Mr. Stonechild here. 
The width of the widest point in that mark is 9.3 
millimetres, as he indicated, and that corresponds 
with the width of this device. 

THE COMMISSIONER: But I understood Robertson's 

evidence to be that his measurements, his 
assessment and his opinions were predicated on 
peerless or Smith and Wesson handcuffs. 

MR. WINEGARDEN: I — and I don't dispute that. 

THE COMMISSIONER: Am I wrong in that? 

MR. WINEGARDEN: But — but I - but I did do a 

review of the transcript and the widest point is 
9.3 millimetres and it's coincidentally the same 
width as this kind of a device. 

THE COMMISSIONER: Well, in any event — 

Q MR. WINEGARDEN: Okay. Now, as this - as 
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this is around your wrist if it were pulled this 
way or that, you can see that it would touch more 
closely on some parts than others. Is that fair 
to say? 

Yes. 

And so it might lead a wider indentation in some 
places than in other places, might it? 

But when you have the weight of the body resting 
on — on your hand I would expect it to be 
compressed into your skin the same way, you know. 

I would not expect a variation in the width of the 
indentation. Furthermore, I would not expect an 
irregularity to the edge near the little finger 
side. I would not expect the additional 
striations that I saw. Now the very, very fine 
striations, and I'm glad you can see them if 
nobody else can, but in addition to those — 

I didn't say that I could see them, but I said 
that I can see seriations — 

Okay. So you are — 

— on the flexi-cuff. 

So you are also playing match this wound, and 
you've done very well because these striations 
look to be pretty close to one millimetre apart — 
Right. 
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A — very similar to the distance between the fine 
striations that I estimated. 

Q So in your opinion could this device make the kind 
of striations that you see on Mr. Stonechild's 
hand in those photographs? 

A No. I cannot account for the wider striations 
which are three to four millimetres apart, I 
cannot account for the difference in the width of 
the indentation, I cannot account for the 
irregularity of the edge, and it looks like 
there's a fine line along each edge that is at 
right angles to those striations. I see no 
evidence of that in the indentation. 

Q Okay. If there were a device that were similar to 
this one but were fabricated in such a way that it 
looks as if it would make that — those kind of 
marks, is that a possibility? 

A Sure, like the edge of a cuff, yes — 

Q Okay. 

A — on clothing, sure. 

Q So if there — if there were a type of flexi-cuff 
that made that mark — 

THE COMMISSIONER: But we're now into yet another 

speculative question. 

MR. WINEGARDEN: I appreciate that, Mr. 
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Commissioner. I'll withdraw that question. 

THE COMMISSIONER: Do you want this device marked as 

an exhibit? 

MR. WINEGARDEN: I would like it if it were marked 

as an exhibit, Mr. Commissioner. 

THE COMMISSIONER: What are we, P-191? 

CLERK: Thank you. My Lord, P-191. 

EXHIBIT P-191: HEAVY-DUTY, MULTI-PURPOSE PLASTIC TIE WRAP 

THE COMMISSIONER: All right. Do you have any other 

questions? 

MR. WINEGARDEN: I think those are all the questions 

I had, Mr. Commissioner. Thank you very much. 

THE COMMISSIONER: Very well. 

MR. WINEGARDEN: Thank you. Doctor. 

MR. PLAXTON: Mr. Commissioner, if I could have 

the liberty of one question coming off this last 
round. 


THE COMMISSIONER: About — about what? 

MR. PLAXTON: Concerning if indeed this mark can 

be caused by a device similar to this. 

THE COMMISSIONER: Mr. Plaxton, I've heard as much 

evidence as I need with respect to this issue. 
Unless you have some blinding insight that I 
require in order to get a much clearer picture. 
And I'm not meaning to be disrespectful. 
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1 

MR. 

PLAXTON: 

No. 

2 

THE 

COMMISSIONER: 

I understand the nature of the 

3 


questions 

and I understand the very careful and 

4 


carefully 

articulated answers this witness has 

5 


given. 


6 

MR. 

PLAXTON: 

Okay. I — the doctor has 

7 


testified 

regardless this is a postmortem 

8 


indentation. 

9 

THE 

COMMISSIONER: 

I understand. 

10 

MR. 

PLAXTON: 

Fine. Thank you. 

11 

THE 

COMMISSIONER: 

You may rest easy. Now — 

12 

MR. 

HESJE: 

Mr. Commissioner, I did have a 

13 


couple of 

questions. 

14 

THE 

COMMISSIONER: 

Well, my scatter gun approach 

15 


didn't apply to you, Mr. Hesje, so. Were you 

16 


going to , 

ask questions, Mr. Gibson? 

17 

MR. 

GIBSON: 

No, I have no questions, thank you 

18 

THE 

COMMISSIONER: 

All right. Fine. 

19 

MR. 

HESJE, re-examinincr: 

20 


Q Dr. Lew, 

I just want to ask you a little more on 

21 


your opinion about the postmortem — or that the 

22 


injuries. 

and we'll deal particularly with the 

23 


nose, were postmortem, and you used another term. 

24 


I'm sorry 

, I forgot the term that meant 

25 


approximately the time of death. 
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A Perimortem 

Q Perimortem. Now, on — is there a range that 
we're talking about here? I mean, you're not 
saying it caused — was caused at the instant of 
death? What are we talking in terms of range or 
are you able to put a range on it? 

A No. When we're talking about human bodies we also 
— we always have to give a range. The movies 
which show a medical examiner coming into the 
room, looking at the body and declaring that death 
occurred at exactly 4:55:05 — 

Q Right. 

A — p.m. is totally — 

Q But I'm not talking about time of death. I'm 

talking about the time, in your opinion the time 
the injury was caused in relation to death. Is 
there a range again? 

A Yes, there can be, yes. 

Q And — and your theory -- I'm sorry, your opinion 

that it was caused or potentially caused by 
falling on the ground, I take it you're not 
suggesting that Mr. Stonechild was dead when he 
hit the ground, thus it was postmortem? 

A No, as a matter of fact with the evidence brought 
out today in this inquiry it appears that Mr. 
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Stonechild may have lain on the ground for a few 
minutes before he died, and able to breath out, 
and breath in and out, breath out the warm air 
that warmed and melted the snow. 

Q Precisely my observation as well. So it — it 

then -- I take it your opinion is it may have been 
caused some time before death. 

A Yes. 

Q Which, strictly speaking, is not postmortem. 

A No, that is correct. The other thing that has not 
been brought out is that if he was not dead 
immediately or dead — dying as he fell, he has 
the capability of moving his face around and 
scratching his nose and his — and his cheeks on 
the frozen vegetation. 

Q Right. Now, so it may well be sometime before 

death that the injuries to the nose were caused. 

A Yes. 

Q You've already indicated that. 

A Yes. 

Q Now, are we able to put some range on that? 

A I believe I testified earlier that I believe it 

was more like minutes than hours. 

Q And are you able to be any more specific on that? 
Is it possible it was 30 minutes? 
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A I cannot rule out 30 minutes. There was — 

there's no evidence of oozing of blood or crusting 
at all on these abrasions. 

Q Now, do you have -- I don't mean to belittle your 
obvious qualifications, but, I'm sorry, have you 
done any study of — of hypothermia? Do you have 
any idea how long it might take a person, once 
they've lost mobility, to succumb to hypothermia 
in minus 28 degrees weather? 

A I suspect it — it would be within — within one 
to two hours. 

Q Okay. 

A Within — 

Q And you use the term suspect which I gather means 
that you're — you're not really certain or you 
haven't — you're not privy to any studies of that 
issue. 

A I — I simply cannot remember. 

Q Okay. 

A I have not done studies. 

Q Now, is this issue in terms of time of an injury 
in relation to death a matter of some controversy 
amongst pathologists, to your knowledge? 

A I'm sorry, can you repeat the question? 

Q The dating or the timing, estimating the time of 
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an injury in relation to death, is that a matter, 
to your knowledge, that is controversial among 
forensic pathologists? That is, by controversy I 
mean there may be differences of opinion? 

A It is very much in controversy and again when you 
— if you take a group of ten forensic 
pathologists they may give you ten different 
opinions. 

Q Now, you're familiar with, at least in his 

professional manner, a Graham Dowling from 
Edmonton? 

A Yes. 

Q Dr. Graham Dowling? And he has testified at this 
inquiry and, in fairness, I just want to put to 
you what he said about the timing of the wound of 
the injury to the nose, and I want to read the 
question and answer to you, and I'm at page 1288 
of the transcript. The question, and this was 
actually my questioning, "In your professional 
opinion then, based on the photographs, if a 
person is restricted to photographs, is it 
possible to make any useful analysis of the age of 
the wound?" His answer, "As in — as in 
everything else, I would certainly be reluctant. 

I just don't think you can say very much. I could 
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say in very general terms they appear quite — 
they appear quote unquotes fresh as opposed to 
old, but fresh to me can mean anything from 
minutes to hours and...really that's the full 
extent of anything I can say." Now, I just want 
to -- I'm not sure you're saying much different 
than he is there, but do you disagree with that 
statement of Mr. Dowling? 

A No, I do not disagree. 

Q Dr. Dowling, sorry. 

A No, I do not disagree, and as I said earlier you 
can line up ten forensic pathologists and you can 
get ten different answers. 

Q Now, there's one other, possibly two other points 
I wanted to — just to review with you, and that 
I'm not clear — you've given your view that the 
injuries, and again I'm dealing with the nose 
area, are consistent with vegetation. Is — and 
— and you talked about both blunt force and sharp 
force and I believe, I'm not sure I caught it, and 
something that was in between, I think you used 
the term chop force or — 

A Chop injuries, yes. 

Q Yeah. Now, and — and I'm sure it came out in — 
and when you talk about vegetation are you 


Volume 42 



8328 


Re-exam E.Lew 
by Mr. Hesje 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


considering that a blunt-force injury? 

A I suppose it depends on the wound that is 

produced. In this particular case it's a scratch, 
these are abrasions, and most of the time 
abrasions are caused by blunt force, something 
scraping across the surface of the body. On the 
other hand, the tip of a knife can also produce an 
abrasion. 

Q Okay. Now, again I want to refer just very 

briefly to the evidence of Dr. Dowling and ask you 
to comment on. In this area he was asked, and I'm 
at page 1222, question, "And based on your review 
and examination following exhumation, is there 
anything that you would rule out — arising from 
that, that would rule out the injury to the nose 
had been caused by a hard object?" His answer 
was, "Well, we know the injury that's the basis of 
my opinion, the injury to the nose has been caused 
by hard or what I refer to as a blunt object." 
Again, do you disagree with that opinion? 

A No. 

Q So in terms of vegetation, it was something that 
was hard and blunt that would — if it was 
vegetation, it was hard and blunt vegetation. 

A It was hard and yet it had enough of an edge to 

Volume 42 




8329 


Re-exam E.Lew 
by Mr. Hesje 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


cause that scratch. 

Q Now, the final thing I want to ask you is — is 

your evidence is you've provided an opinion on — 
on the wrist marks as well, and I think it — it's 
a fair summary of evidence you've given that you 
don't believe it's even a possibility that it was 
caused by handcuffs; is that fair? 

A They are — the mark on the wrist is not 
consistent with a handcuff. 

Q Well, but I -- I think you've gone further than 
that, with respect. Dr. Lew. I think you've 
indicated that — 

A Yes, all right. I -- I will say that you would 
actually have to show me how that mark can be 
produced by a handcuff. 

Q Okay. Well, and let's just — and, I'm sorry, I 

didn't — don't mean to misstate the evidence or I 
should ask it more directly. Are you saying and 
has it been your testimony that in your opinion it 
could not be caused by a handcuff? 

A I am saying that it is more likely than not, not 
caused by a handcuff. 

Q More likely than not. 

A Yes. I mean not caused by a handcuff. 

Q It's more likely than not, not caused by a 
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handcuff. 

A That is correct. 

Q All right. Now again, is that — this matching of 
an injury to a possible cause or — or source, 
would you accept that that's a matter that 
forensic pathologists may differ on, the possible 
source of the injury? 

A Yes. 

Q And again, I'm going to refer to Dr. Dowling's 

evidence at page 1243, and this is a question 
posed by Mr. Plaxton. The question, "Now looking 
at it generally, would it be fair to say the 
handcuff theory ..." — and this is reference to 
the nose now, "... — if one wants to call it 
that, although possible, is really quite 
speculative?" His answer is, "I think all I can 
say is that we may have a patterned injury. It's 
possible that it's grass, it's possible that it's 
crusted snow, it's possible that it's a handcuff. 
And as a forensic pathologist it would be improper 
for me to say it is or isn't this or that." He 
was recognizing numerous possibilities but 
certainly was not prepared to commit to — to say 
what it was. Again, do you disagree with Dr. 
Dowling on that issue? 
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A I do not disagree, however by looking at the 
nature of the abrasions at the scene I really 
cannot see how any part of this handcuff or metal 
handcuffs can produce those abrasions except for 
the jagged teeth along one part of one of the 
bracelets, and — and the spacing of the teeth is 
not consistent with the spacing of the abrasions 
on the nose. So I would say again more likely 
than not the abrasions on the nose were not caused 
by handcuffs. 

Q Now again, really I suppose all we're emphasizing 
is that these are matters of opinion and I think 
you've been clear about that. 

A Yes. 

Q You're providing an opinion. And they are matters 

upon which equally-qualified and trained 
pathologists may differ. 

A Yes. 

MR. HESJE: Thank you. Dr. Lew. That was all 

the questions. 

THE COMMISSIONER: Thank you. Dr. Lew. You're 

excused. 

THE WITNESS: Thank you. 

THE COMMISSIONER: Mr. Hesje, we have but one witness 

remaining and that's Constable Senger, and I 
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1 gather he'll be able to start tomorrow. Is that 

2 right? 

3 MR. HESJE: Yes, he'll be here at 9:30. 

4 THE COMMISSIONER: Very well. 

5 (PROCEEDINGS ADJOURNED AT 5:05 P.M.) 

6 
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